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� 'U��-DFRE�6KHOOH\�LV�DQ�$VVLVWDQW�3URIHVVRU�LQ�WKH�)DFXOW\�RI�/DZ�DQG�6FKRRO�
RI�+HDOWK�6WXGLHV��)DFXOW\� RI�+HDOWK�6FLHQFHV� DW�:HVWHUQ�8QLYHUVLW\�� DQG� LV�
WKH�'LUHFWRU�RI�WKH�+HDOWK�(WKLFV��/DZ�	�3ROLF\�/DE��'U��6KHOOH\�ZRUNV�DW�WKH�
LQWHUVHFWLRQ�RI�KHDOWK��HWKLFV�DQG�ODZ��ZLWK�D�SULPDU\�IRFXV�RQ�WKH�XVH�RI�ODZ�LQ�
WKH�SUHYHQWLRQ�RI�FKURQLF�GLVHDVH�SUHYHQWLRQ�

��-DFRE�-�6KHOOH\�����

&LWDWLRQ��-DFRE�-��6KHOOH\��³$�5HÀHFWLRQ�RQ�WKH�'XW\�WR�:DUQ�$IWHU�Létourneau v 
JTI-MacDonald��$�)XWXUH�IRU�2EHVLW\�/LWLJDWLRQ�LQ�&DQDGD"´�������������0F*LOO�

-/�	�+HDOWK�����

5pIpUHQFH���-DFRE�-��6KHOOH\��©�$�5HÀHFWLRQ�RQ�WKH�'XW\�WR�:DUQ�$IWHU�Létourneau 

'LHW�UHODWHG�FKURQLF�GLVHDVHV�DUH�RQ�WKH�ULVH�
LQ�&DQDGD�DQG�REHVLW\�LV�OHDGLQJ�WKH�FKDUJH��
2YHU�����RI�&DQDGLDQ�DGXOWV�DQG�RQH�WKLUG�
RI�&DQDGLDQ�FKLOGUHQ�DUH�HLWKHU�RYHUZHLJKW�
RU�REHVH��,Q�������LW�ZDV�HVWLPDWHG�WKDW�WKH�
HFRQRPLF�FRVW�RI�REHVLW\�LQ�&DQDGD�UDQJHG�
IURP������ELOOLRQ�WR������ELOOLRQ�DQQXDOO\��$�
³PD]H� RI� SROLF\� LQFRKHUHQFH´� KDV� UHVXOWHG�
LQ�D� IDLOXUH� WR� LGHQWLI\�VWUDWHJLHV� WR�VLJQL¿-
FDQWO\�UHGXFH�WKH�UDWHV�RI�REHVLW\��ZLWK�PRVW�
SURSRVDOV�IRFXVHG�RQ�VWDWH�FHQWUHG�VROXWLRQV�
OLNH�WKH�WD[DWLRQ�RI�VXJDU�VZHHWHQHG�EHYHU-
DJHV�RU�PDQGDWRU\�ODEHOOLQJ����%XW�WKHUH�KDYH�
DOVR�EHHQ�FDOOV�IRU�SULYDWH�ODZ�LQWHUYHQWLRQV��
PRVW�FRPPRQO\��WRUW�OLWLJDWLRQ��:KLOH�VRPH�
VFKRODUV�DUJXH�WKDW�WRUW�OLWLJDWLRQ�LV�DQ�LQDS-
SURSULDWH�SXEOLF�KHDOWK�VWUDWHJ\��RWKHUV�SRLQW�
WR� WREDFFR� OLWLJDWLRQ� DV� D� PRGHO� WHPSODWH��
,QGHHG�� REHVLW\� KDV� EHHQ� GHSLFWHG� DV� ³WKH�
QH[W�WREDFFR´�DQG�DV�WKH�³QH[W�ELJ�WKLQJ´�IRU�
OLWLJDWRUV��,Q�OLJKW�RI�WKLV�FODLP��WKLV�DUUWLFOH�
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GH�WDEDF�FRPPH�XQ�PRGqOH�H[HPSODLUH��(Q�HI-
IHW��O
REpVLWp�D�pWp�GpFULWH�FRPPH�©�OH�SURFKDLQ�
WDEDF�ª�HW�FRPPH�©�OD�SURFKDLQH�JUDQGH�RS-
SRUWXQLWp�ª�SRXU�OHV�DYRFDWV�SODLGDQWV��¬�OD�OX-
PLqUH�GH�FHWWH�DI¿UPDWLRQ��FHW�DUWLFOH�H[DPLQH�
OHV� OHoRQV�TXH� O
RQ�SHXW� WLUHU�GH� O
H[SpULHQFH�
FDQDGLHQQH�HQ�PDWLqUH�GH�OLWLJHV�OLpV�DX�WDEDF��
(Q�SDUWLFXOLHU��LO�H[DPLQH�FRPPHQW�OD�UpFHQWH�
DIIDLUH�/pWRXUQHDX�F�-7,�0DF'RQDOG��/pWRXU-
QHDX���VXU�O¶REOLJDWLRQ�G¶LQIRUPHU�DX�4XpEHF��
SRXUUDLW� IDoRQQHU� O
DYHQLU� GHV� OLWLJHV� UHODWLIV�
j�O
REpVLWp�DX�&DQDGD��,O�VRXWLHQW�TXH�O
DIIDLUH�
/pWRXUQHDX� FRQ¿UPH� OD� QRUPH� pWDEOLH� GDQV�
O
DIIDLUH� %XFKDQ� F�� 2UWKR� 3KDUPDFHXWLFDO��
TXL� D� LPSRVp� DX[� IDEULFDQWV� XQH� REOLJDWLRQ�
SRVLWLYH�G
LGHQWL¿HU�GH�PDQLqUH�SURDFWLYH� OHV�
ULVTXHV�HW�OHV�SUpMXGLFHV�SRWHQWLHOV�HW�D�pWDEOL�
GHV�FULWqUHV�SRXU�pYDOXHU�VL�XQ�DYHUWLVVHPHQW�
HVW� VXI¿VDPPHQW� DGpTXDW� SRXU� IDFLOLWHU� XQ�
FKRL[�YpULWDEOH�SRXU�OH�FRQVRPPDWHXU�

FRQVLGHUV�ZKDW�OHVVRQV�PLJKW�EH�GUDZQ�IURP�
WKH�&DQDGLDQ�WREDFFR�OLWLJDWLRQ�H[SHULHQFH��,Q�
SDUWLFXODU��LW�FRQVLGHUV�KRZ�WKH�UHFHQW�GXW\�WR�
ZDUQ�FDVH�RXW�RI�4XpEHF��/pWRXUQHDX�Y�-7,�
0DF'RQDOG� �/pWRXUQHDX���PLJKW�VKDSH�D� IX-
WXUH�IRU�REHVLW\�OLWLJDWLRQ�LQ�&DQDGD��,W�DUJXHV�
WKDW�/pWRXUQHDX� DI¿UPV� WKH� VWDQGDUG� VHW� RXW�
LQ� %XFKDQ� Y� 2UWKR� 3KDUPDFHXWLFDO�� ZKLFK�
LPSRVHG�D�SRVLWLYH�GXW\�RQ�PDQXIDFWXUHUV�WR�
SURDFWLYHO\�LGHQWLI\�SRWHQWLDO�ULVNV�DQG�KDUPV�
DQG� VHWV� RXW� FULWHULD� IRU� DVVHVVLQJ� ZKHQ� D�
ZDUQLQJ� LV� VXI¿FLHQWO\� DGHTXDWH� WR� IDFLOLWDWH�
PHDQLQJIXO�FRQVXPHU�FKRLFH�
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,W�LV�ZLGHO\�UHFRJQL]HG�WKDW�GLHW�UHODWHG�FKURQLF�GLVHDVHV�DUH�RQ�WKH�ULVH��
DQG�REHVLW\�LV�OHDGLQJ�WKH�FKDUJH�1�2EHVLW\�LV�SURMHFWHG�WR�VXUSDVV�WREDFFR�
XVH�DV�WKH�OHDGLQJ�FDXVH�RI�SUHYHQWDEOH�GHDWKV�JOREDOO\�2�,Q�������'U�1J�DQG�
FROOHDJXHV� HVWLPDWHG� WKDW� ���� ELOOLRQ� SHRSOH�ZHUH� RYHUZHLJKW��PRUH� WKDQ�
GRXEOH� WKH�ZRUOGZLGH�SUHYDOHQFH�RI������3� DQG� WKH�:RUOG�+HDOWK�2UJDQ-
L]DWLRQ� LQGLFDWHG� WKDW� RYHU� ����PLOOLRQ� DGXOWV�ZHUH� REHVH�4�7KH� VLWXDWLRQ�
KDV�EHHQ�GHVFULEHG�DV�³D�WVXQDPL�RI�REHVLW\�WKDW�ZLOO�HYHQWXDOO\�DIIHFW�DOO�
UHJLRQV�RI�WKH�ZRUOG�´5�&DQDGD�KDV�DOUHDG\�EHHQ�DIIHFWHG��2YHU�����RI�&DQ-
DGLDQ�DGXOWV� DQG�RQH� WKLUG�RI�&DQDGLDQ�FKLOGUHQ�DUH� HLWKHU�RYHUZHLJKW�RU�
REHVH���RI�ZKLFK�RQH� LQ� IRXU�DGXOWV�DQG�RQH� LQ� WHQ�FKLOGUHQ�DUH�FOLQLFDOO\�
REHVH�7�,Q�������LW�ZDV�HVWLPDWHG�WKDW�WKH�HFRQRPLF�FRVW�RI�REHVLW\�LQ�&DQ-

1� 6HH�(�$PLQH�HW�DO��Diet, Nutrition and the Prevention of Chronic Diseases: Re-
port of a Joint WHO/FAO Expert Consultation on Diet��*HQHYD��:RUOG�+HDOWK�
2UJDQL]DWLRQ��������DW��±��

2� 6HH�JHQHUDOO\�&KDUOHV�+�+HQQHNHQV�	�)HOLFLWD�$QGUHRWWL��³/HDGLQJ�$YRLGDEOH�
&DXVH�RI�3UHPDWXUH�'HDWKV�:RUOGZLGH��&DVH�IRU�2EHVLW\´��������������$P�-�
0HG����

3� 6HH�0DULH�1J�HW�DO��³*OREDO��5HJLRQDO��DQG�1DWLRQDO�3UHYDOHQFH�RI�2YHUZHLJKW�
DQG�2EHVLW\�LQ�&KLOGUHQ�DQG�$GXOWV�'XULQJ�����±������$�6\VWHPDWLF�$QDO\VLV�
IRU�WKH�*OREDO�%XUGHQ�RI�'LVHDVH�6WXG\�����´������������/DQFHW�����DW�����

4� ³2EHVLW\�DQG�2YHUZHLJKW´����$SULO��������RQOLQH��World Health Organization 
�ZZZ�ZKR�LQW�PHGLDFHQWUH�IDFWVKHHWV�IV����HQ�!��

5� 6RQLD� 6�$QDQG�	� 6DOLP�<XVXI�� ³6WHPPLQJ� WKH�*OREDO�7VXQDPL� RI� &DUGLR-
YDVFXODU�'LVHDVH´������������/DQFHW�3XEOLF�+HDOWK�����DW�����

�� 6HH�6WDQGLQJ�6HQDWH�&RPPLWWHH�RQ�6RFLDO�$IIDLUV��6FLHQFH�DQG�7HFKQRORJ\��
Obesity in Canada: A Whole-of-Society Approach for a Healthier Canada��2W-
WDZD��*RYHUQPHQW�RI�&DQDGD��������DW�LY�����Obesity in Canada: A Joint Re-
port from the Public Health Agency of Canada and the Canadian Institute for 
Health Information��2WWDZD��3+$&�	�&,+,��������DW����RQOLQH��SGI����ZZZ�
SKDF�DVSF�JF�FD�KS�SV�KO�PYV�RLF�RDF�DVVHWV�SGI�RLF�RDF�HQJ�SGI!� >SHUPD�
FF��)�)�/071@�>3+$&�	�&,+,@�

7� $FFRUGLQJ�WR�WKH�&DQDGLDQ�2EHVLW\�1HWZRUN��³FOLQLFDOO\�REHVH´�VXJJHVWV�WKDW�
WKHVH�LQGLYLGXDOV�PD\�³UHTXLUH�LPPHGLDWH�VXSSRUW�LQ�PDQDJLQJ�DQG�FRQWUROOLQJ�
WKHLU�ZHLJKW´��VHH�³2EHVLW\�LQ�&DQDGD´����-XQH��������RQOLQH��Canadian Obes-
ity Network� �ZZZ�REHVLW\QHWZRUN�FD�REHVLW\�LQ�FDQDGD!� >SHUPD�FF�9��0�
)�0&@�
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DGD�UDQJHG�IURP������ELOOLRQ�WR������ELOOLRQ�DQQXDOO\�8�7KHUH�LV�DOVR�D�KLJK�
VRFLDO�FRVW�DVVRFLDWHG�ZLWK�REHVLW\�9�SDUWLFXODUO\�IRU�REHVH�LQGLYLGXDOV�ZKR�
IDFH�KLJK�UDWHV�RI�GLVFULPLQDWLRQ�DQG�ELDV�10 

,W�LV�WKXV�XQVXUSULVLQJ�WKDW�WKHUH�KDYH�EHHQ�FDOOV�IRU�PXOWLIDFHWHG�SROL-
FLHV�DQG�LQWHUYHQWLRQV�WR�DGGUHVV�REHVLW\��+RZHYHU��WR�GDWH�WKHUH�LV�LQVXI¿-
FLHQW� HYLGHQFH� WKDW� LGHQWL¿HG� VWUDWHJLHV�ZLOO� VLJQL¿FDQWO\� UHGXFH� UDWHV� RI�
REHVLW\�11� ,QVWHDG��ZKDW�H[LVWV� LV�³D�PD]H�RI�SROLF\� LQFRKHUHQFH�´12�ZKHUH�
FRPSHWLQJ�SROLF\�VROXWLRQV�UHVXOW�LQ�D�FDFRSKRQ\�RI�RSWLRQV�WKDW�VHUYHV�WR�
FRQIXVH�SROLF\PDNHUV�13�$V�JRYHUQPHQWV��LQWHUQDWLRQDO�DJHQFLHV��DQG�SXEOLF�
KHDOWK�RUJDQL]DWLRQV�JUDSSOH�ZLWK�KRZ�WR�DGGUHVV�REHVLW\��LW�KDV�EHHQ�UHFRJ-
QL]HG�WKDW�VRPH�DFWLRQ�PXVW�EH�WDNHQ�LQ�RUGHU�WR�SUHYHQW�WKH�VLWXDWLRQ�IURP�
JHWWLQJ�ZRUVH�14 

8� 6HH�3+$&�	�&,+,��supra�QRWH���DW����

9� 6HH�H�J��.HOO\�'�%URZQHOO��³7KH�&KURQLFOLQJ�RI�2EHVLW\��*URZLQJ�$ZDUHQHVV�
RI�LWV�6RFLDO��(FRQRPLF��DQG�3ROLWLFDO�&RQWH[WV´�������������-�+HDOWK�3RO�3RO¶\�
	�/�����

10� 6HH�;LPHQD�5DPRV�6DODV��³7KH�,QHIIHFWLYHQHVV�DQG�8QLQWHQGHG�&RQVHTXHQFHV�
RI�WKH�3XEOLF�+HDOWK�:DU�RQ�2EHVLW\´��������������&DQ�-�3XEOLF�+HDOWK�H���DW�
H���

11� 6HH�7LPRWK\�&DXO¿HOG�	�1ROD�0�5LHV��³2EHVLW\�3ROLF\��7KH�:D\�)RUZDUG´�
������������+HDOWK�/�5HY����DW�����FLWLQJ�1J��supra�QRWH����6HH�DOVR�&KULVWLQD�
$�5REHUWR�HW�DO��³3DWFK\�3URJUHVV�RQ�2EHVLW\�3UHYHQWLRQ��(PHUJLQJ�([DPSOHV��
(QWUHQFKHG�%DUULHUV��DQG�1HZ�7KLQNLQJ´������������/DQFHW������DW������

12� 1HLO�6HHPDQ�	�3DWULFN�/XFLDQL��XXL: Obesity and the Limits of Shame��7R-
URQWR��8QLYHUVLW\�RI�7RURQWR�3UHVV��������DW�����

13� 6HH�7� /DQJ�	�*�5D\QHU�� ³2YHUFRPLQJ� 3ROLF\� &DFRSKRQ\� RQ�2EHVLW\��$Q�
(FRORJLFDO�3XEOLF�+HDOWK�)UDPHZRUN� IRU�3ROLF\PDNHUV´� ���������2EHV�5HY�
�6XSSOHPHQW��������DW�����

14� 6HH�+HOHQ�/�:DOOV�HW�DO��³3XEOLF�+HDOWK�&DPSDLJQV�DQG�2EHVLW\���$�&ULWLTXH´�
����������%0&�3XEOLF�+HDOWK�����DW����RQOLQH��BioMed Central �ZZZ�ELR-
PHGFHQWUDO�FRP�����������������!� >SHUPD�FF��7)$�/$�;@�� 6RPH� VXJ-
JHVW� WKDW�REHVLW\� UDWHV�KDYH�SODWHDXHG�� VHH�H�J��1DGHHP�(VPDLO�ZLWK�3DWULFN�
%DVKDP��³2EHVLW\� LQ�&DQDGD��2YHUVWDWHG�3UREOHPV��0LVJXLGHG�3ROLF\�6ROX-
WLRQV´���������RQOLQH��SGI���Fraser Institute �ZZZ�IUDVHULQVWLWXWH�RUJ�VLWHV�GH-
IDXOW�¿OHV�REHVLW\�LQ�FDQDGD�SGI!�>SHUPD�FF���<+��+$�@��+RZHYHU��5REHUWR�
HW�DO�QRWH�WKDW�WKH�SRVLWLYH�FKDQJHV�³PDLQO\�VWHP�IURP�D�ÀDWWHQLQJ�RI�FKLOGKRRG�
REHVLW\�«�ZKHUH�UDWHV�>DUH@�DOUHDG\�KLJK´��supra�QRWH����DW�������
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0DQ\�VFKRODUV�DQG�SXEOLF�KHDOWK�RI¿FLDOV�KDYH�FDOOHG�IRU�PRUH�GUDVWLF�
XVHV�RI�GRPHVWLF�DQG�LQWHUQDWLRQDO� ODZ�WR�FRPEDW�REHVLW\�15�%\�DQG�ODUJH��
WKH�YDVW�PDMRULW\�RI�DWWHQWLRQ�KDV�EHHQ�JLYHQ�WR�WKH�UROH�RI�WKH�VWDWH��)RU�H[-
DPSOH��WKHUH�KDYH�EHHQ�FDOOV�IRU�WKH�WD[DWLRQ�RI�VXJDU�VZHHWHQHG�EHYHUDJHV��� 

15� 6HH�H�J��1ROD�0�5LHV�	�%DUEDUD�YRQ�7LJHUVWURP��³/HJDO�,QWHUYHQWLRQV�WR�$G-
GUHVV�2EHVLW\��$VVHVVLQJ�WKH�6WDWH�RI�WKH�/DZ�LQ�&DQDGD´�������������8%&�/�
5HY�����>5LHV�	�YRQ�7LJHUVWRP��³/HJDO�,QWHUYHQWLRQV´@��1ROD�0�5LHV��³3LO-
LQJ�RQ� WKH�/DZV��6KHGGLQJ� WKH�3RXQGV"�7KH�8VH�RI�/HJDO�7RROV� WR�$GGUHVV�
2EHVLW\´��������+HDOWK�/-�����DW�����>5LHV��³3LOLQJ�RQ�WKH�/DZV´@��0LFKHOOH�
0HOOR�� ³/HJDO� DQG� 3ROLF\�$SSURDFKHV� WR� WKH�2EHVLW\�(SLGHPLF´� ������� ����
6XUJ�2EHV�5HODW�'LV������-HQQLIHU�/�3RPHUDQ]�HW�DO��³,QQRYDWLYH�/HJDO�$S-
SURDFKHV�WR�$GGUHVV�2EHVLW\´�������������0LOEDQN�4�����DW����±����-DPHV�
*�+RGJH�-U��$QGUHD�0�*DUFLD�	�6XSUL\D�6KDK��³/HJDO�7KHPHV�&RQFHUQLQJ�
2EHVLW\�5HJXODWLRQ�LQ�WKH�8QLWHG�6WDWHV��7KHRU\�DQG�3UDFWLFH´����������$XVW�
1HZ�=HDODQG�+HDOWK�3ROLF\��5RE\Q�0DUWLQ��³7KH�5ROH�RI�/DZ�LQ�WKH�&RQWURO�
RI�2EHVLW\�LQ�(QJODQG��/RRNLQJ�DW�WKH�&RQWULEXWLRQ�RI�/DZ�WR�D�+HDOWK\�)RRG�
&XOWXUH´����������$XVW�1HZ�=HDODQG�+HDOWK�3ROLF\��%R\G�$�6ZLQEXUQ��³2EHV-
LW\�3UHYHQWLRQ��7KH�5ROH�RI�3ROLFLHV��/DZV� DQG�5HJXODWLRQV´� ���������$XVW�
1HZ�=HDODQG�+HDOWK�3ROLF\��/DZUHQFH�2�*RVWLQ��³/DZ�DV�D�7RRO�WR�)DFLOLWDWH�
+HDOWKLHU�/LIHVW\OHV�DQG�3UHYHQW�2EHVLW\´��������������-$0$����DW�����5RJHU�
6�0DJQXVVRQ��³:KDW¶V�/DZ�*RW�7R�'R�:LWK�,W"�3DUW�,��$�)UDPHZRUN�IRU�2EHV-
LW\�3UHYHQWLRQ´����������$XVW�1HZ�=HDODQG�+HDOWK�3ROLF\��5RJHU�6�0DJQXV-
VRQ��³:KDW¶V�/DZ�*RW� WR�'R�:LWK�,W"�3DUW�,,��/HJDO�6WUDWHJLHV�IRU�+HDOWKLHU�
1XWULWLRQ�DQG�2EHVLW\�3UHYHQWLRQ´����������$XVW�1HZ�=HDODQG�+HDOWK�3ROLF\��
-HVV�$OGHUPDQ�HW�DO��³$SSOLFDWLRQ�RI�/DZ�WR�WKH�&KLOGKRRG�2EHVLW\�(SLGHPLF´�
������������-/�0HG�	�(WKLFV�����(GZDUG�3�5LFKDUGV�HW�DO��³,QQRYDWLYH�/HJDO�
7RROV�WR�3UHYHQW�2EHVLW\´�������������-/�0HG�	�(WKLFV��6SHFLDO�6XSSOHPHQW��
����5LFKDUG�$�'D\QDUG��³/HJDO�$SSURDFKHV�WR�WKH�2EHVLW\�(SLGHPLF´��������
�����&3�5HY�����

��� 6HH�%DUEDUD�YRQ�7LJHUVWURP��³7D[LQJ�6XJDU�6ZHHWHQHG�%HYHUDJHV�IRU�3XEOLF�
+HDOWK��/HJDO�DQG�3ROLF\�,VVXHV�LQ�&DQDGD´�������������$OWD�/�5HY�����1ROD�
0�5LHV��³/HJDO�DQG�3ROLF\�0HDVXUHV�WR�3URPRWH�+HDOWK\�%HKDYLRXU��8VLQJ�,Q-
FHQWLYHV�DQG�'LVLQFHQWLYHV�WR�&RQWURO�2EHVLW\´������������0F*LOO�-/�	�+HDOWK�
��DW���±����1LFROH�/�1RYDN�	�.HOO\�'�%URZQHOO��³7D[DWLRQ�DV�3UHYHQWLRQ�DQG�
DV�D�7UHDWPHQW�IRU�2EHVLW\��7KH�&DVH�RI�6XJDU�6ZHHWHQHG�%HYHUDJHV´��������
������&XUU�3KDUP�'HV������
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PDQGDWRU\�PHQX�ODEHOOLQJ�17�SURKLELWLRQV�DJDLQVW�FHUWDLQ�LQJUHGLHQWV�18�DQG�
WKH�PRGL¿FDWLRQ�RI�]RQLQJ�E\�ODZV�WR�DOWHU�IRRG�HQYLURQPHQWV�19�%XW�WKHUH�
KDYH�DOVR�EHHQ�FDOOV�IRU�SULYDWH�ODZ�LQWHUYHQWLRQV��PRVW�FRPPRQO\��WRUW�OLWL-
JDWLRQ�20�7RUW�OLWLJDWLRQ�LV�RIWHQ�SUHVHQWHG�DV�SDUW�RI�D�EURDGHU��PXOWL�IDFHWHG�
VWUDWHJ\�WKDW�FDQ�EH�XVHG�WR�FRPSOLPHQW�RWKHU�UHJXODWRU\�DFWLRQ�21 

17� 6HH�%DUEDUD�YRQ�7LJHUVWURP��³)RRG�/DEHOOLQJ�5HJXODWLRQ�WR�3URPRWH�+HDOWK\�
(DWLQJ´�������������+HDOWK�/�5HY����DW���±����%DUEDUD�YRQ�7LJHUVWURP�	�7ULV-
WDQ�&XOKDP��³)RRG�/DEHOOLQJ�IRU�+HDOWKLHU�(DWLQJ��,V�)URQW�RI�3DFNDJH�/DEHO-
OLQJ�WKH�$QVZHU"´�������������0DQ�/-����DW������5LHV��³3LOLQJ�RQ�WKH�/DZV´��
supra�QRWH����DW����±����-HQQLIHU�/�3RPHUDQ]�	�.HOO\�'�%URZQHOO��³/HJDO�
DQG�3XEOLF�+HDOWK�&RQVLGHUDWLRQV�$IIHFWLQJ�WKH�6XFFHVV��5HDFK��DQG�,PSDFW�RI�
0HQX�/DEHOLQJ�/DZV´�������������$P�-�3XEOLF�+HDOWK������

18� 6HH�1ROD�0�5LHV��³)RRG��)DW�DQG�WKH�/DZ��$�&RPPHQW�RQ�7UDQV�)DW�%DQV�DQG�
3XEOLF�+HDOWK´�����������:LQGVRU�5HY�/HJDO�6RF�,VVXHV����

19� 6HH�0DULFH�$VKH�HW�DO��³/DQG�8VH�/DZV�DQG�$FFHVV�WR�7REDFFR��$OFRKRO��DQG�
)DVW�)RRG´�������������-/�0HG�	�(WKLFV��6SHFLDO�6XSSOHPHQW�����DW�����-XOLH�
6DPLD�0DLU��0DWWKHZ�:�3LHUFH�	�6WHSKHQ�3�7HUHW�� ³7KH�8VH�RI�=RQLQJ� WR�
5HVWULFW�)DVW�)RRG�2XWOHWV��$�3RWHQWLDO�6WUDWHJ\�WR�&RPEDW�2EHVLW\´��2FWREHU�
�������RQOLQH��SGI���The Centers for Law and the Public’s Health��ZZZ�SXE-
OLFKHDOWKODZ�QHW�=RQLQJ���)DVW���)RRG���2XWOHWV�SGI!� >SHUPD�FF�*1(��
.1=<@��

20� 6HH�5LFKDUG�$�'D\QDUG��3�7LP�+RZDUG�	�&DUD�/�:LONLQJ��³3ULYDWH�(QIRUFH-
PHQW��/LWLJDWLRQ� DV� D�7RRO� WR�3UHYHQW�2EHVLW\´� ������� ����� -�3XEOLF�+HDOWK�
3ROLF\������0LFKHOOH�0�0HOOR��(ULF�%�5LPP�	�'DYLG�0�6WXGGHUW��³7KH�0F-
/DZVXLW��7KH�)DVW�)RRG�,QGXVWU\�DQG�/HJDO�$FFRXQWDELOLW\�IRU�2EHVLW\´��������
�����+HDOWK�$II�����DW������-HUHP\�+�5RJHUV��³/LYLQJ�RQ�WKH�)DW�RI�WKH�/DQG��
+RZ�WR�+DYH�<RXU�%XUJHU�DQG�6XH�LW�7RR´�������������:DVK�8/4������$VKOH\�
%�$QWOHU��³7KH�5ROH�RI�/LWLJDWLRQ�LQ�&RPEDWLQJ�2EHVLW\�$PRQJ�3RRU�8UEDQ�
0LQRULW\�<RXWK��$�&ULWLFDO�$QDO\VLV�RI�Pelman v McDonald’s Corp´� �������
�����&DUGR]R�-/�	�*HQGHU������-DVRQ�$�6PLWK��³6HWWLQJ�WKH�6WDJH�IRU�3XE-
OLF�+HDOWK��7KH�5ROH�RI�/LWLJDWLRQ�LQ�&RQWUROOLQJ�2EHVLW\´�������������8�$UN�
/LWWOH�5RFN�/�5HY������

21� )RU�H[DPSOH��*RVWLQ�LGHQWL¿HV�WRUW�ODZ�DV�³D�VWUDWHJ\�FRPSOHPHQWDU\�WR�GLUHFW�
UHJXODWLRQ�´�LQ�VLWXDWLRQV�³>Z@KHUH�GLUHFW�UHJXODWLRQ�WKURXJK�WKH�SROLWLFDO�SUR-
FHVV�IDLOV´��/DZUHQFH�*RVWLQ��Public Health Law: Power, Duty, Restraint���QG�
HG��1HZ�<RUN��0LOEDQN�0HPRULDO�)XQG��������DW������6HH�DOVR�:(�3DUPHW�	�
5$�'D\QDUG��³7KH�1HZ�3XEOLF�+HDOWK�/LWLJDWLRQ´�����������$QQX�5HY�3XEOLF�
+HDOWK������3HWHU�'�-DFREVRQ�	�6RKHLO�6ROLPDQ��³/LWLJDWLRQ�DV�3XEOLF�+HDOWK�
3ROLF\��7KHRU\�RU�5HDOLW\"´�������������-/�0HG�	�(WKLFV������:HQG\�(�3DU-
PHW��³7REDFFR��+,9��DQG�WKH�&RXUWURRP��7KH�5ROH�RI�$I¿UPDWLYH�/LWLJDWLRQ�LQ�
WKH�)RUPDWLRQ�RI�3XEOLF�+HDOWK�3ROLF\´�������������+RXV�/�5HY�������3HWHU�'�
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7KH�XVH�RI�WRUW�OLWLJDWLRQ�WR�DGYDQFH�SXEOLF�KHDOWK�LV�QRW�ZLWKRXW�FRQ-
WURYHUV\�22�)RU�H[DPSOH��VRPH�VFKRODUV�DUJXH�WKDW�OLWLJDWLRQ�LV�DQ�XQMXVWL¿HG�
DQG� LQDSSURSULDWH� VROXWLRQ� IRU� DGGUHVVLQJ�SXEOLF�KHDOWK�SUREOHPV� VXFK�DV�
REHVLW\23� DQG� WKDW�� DW� EHVW�� WKH�JDLQV�SURPLVHG� WKURXJK� OLWLJDWLRQ�DUH� ³XQ-
VXEVWDQWLDWHG�DQG�VSHFXODWLYH�´24�1HYHUWKHOHVV��PDQ\�FRQWHQG� WKDW�REHVLW\�
OLWLJDWLRQ�KROGV�VRPH�SURPLVH��SDUWLFXODUO\�JLYHQ�WKH�SHUFHLYHG�VXFFHVV�RI�
WREDFFR�OLWLJDWLRQ�25�:KLOH�LW�LV�EH\RQG�WKH�VFRSH�RI�WKLV�SDSHU�WR�WKRURXJKO\�

-DFREVRQ�	�.HQQHWK�(�:DUQHU��³/LWLJDWLRQ�DQG�3XEOLF�+HDOWK�3ROLF\�0DNLQJ��
7KH�&DVH�RI�7REDFFR�&RQWURO´�������������-�+HDOWK�3RO�3RO¶\�/������7LPRWK\�
'�/\WWRQ�� ³8VLQJ�/LWLJDWLRQ� WR�0DNH�3XEOLF�+HDOWK� 3ROLF\��7KHRUHWLFDO� DQG�
(PSLULFDO�&KDOOHQJHV�LQ�$VVHVVLQJ�3URGXFW�/LDELOLW\��7REDFFR��DQG�*XQ�/LWLJD-
WLRQ´�������������-/�0HG�	�(WKLFV�����

22� 6HH�5RJHU�%URZQVZRUG��³3XEOLF�+HDOWK��3ULYDWH�5LJKW��DQG�WKH�&RPPRQ�/DZ´�
�����������3XEOLF�+HDOWK��6XSSOHPHQW��������6HH�DOVR�-DFREVRQ�	�6ROLPDQ��
supra�QRWH�����$UWKXU�%�/D)UDQFH��³7REDFFR�/LWLJDWLRQ��6PRNH��0LUURUV�DQG�
3XEOLF�3ROLF\´�����������$P�-�/�	�0HG�����

23� 6HH�7KHRGRUH�+�)UDQN��³$�7D[RQRP\�RI�2EHVLW\�/LWLJDWLRQ´�������������8�$UN�
/LWWOH�5RFN�/�5HY�����DW������-RVHSK�3�0F0HQDPLQ�	�$QGUHD�'�7LJOLR��³1RW�
WKH�1H[W�7REDFFR��'HIHQVHV�WR�2EHVLW\�&ODLPV´�������������)RRG�	�'UXJ�/-�
�����6DUDK�7D\ORU�5ROOHU��7KHRGRUH�9RRUKHHV�-U�	�$VKOH\�.�/XQNHQKHLPHU��
³2EHVLW\��)RRG�0DUNHWLQJ�DQG�&RQVXPHU�/LWLJDWLRQ��7KUHDW�RU�2SSRUWXQLW\"´�
������������)RRG�	�'UXJ�/-������5LFKDUG�&�$XVQHVV��³7HOO�0H�:KDW�<RX�(DW��
DQG�,�:LOO�7HOO�<RX�:KRP�WR�6XH��%LJ�7URXEOH�$KHDG�IRU�µ%LJ�)RRG¶"´��������
���*D�/�5HY�����DW�����

24� 5ROOHU��9RRUKHHV�	�/XQNHQKHLPHU��supra�QRWH����DW������(YHQ�WKRVH�VXSSRUW-
LYH�RI�WKH�XVH�RI�ODZ�WR�DGGUHVV�REHVLW\�FRQVLGHU�OLWLJDWLRQ�D�³ZLOG�FDUG´��:$�
%RJDUW��³/DZ�DV�D�7RRO�LQ�µ7KH�:DU�RQ�2EHVLW\¶��8VHIXO�,QWHUYHQWLRQV��0D\EH��
%XW��)LUVW��:KDW¶V�WKH�3UREOHP"´�����������-/�0HG�	�(WKLFV����DW�����

25� 6HH�H�J��-DGD�-�)HKQ��³7KH�$VVDXOW�RQ�%DG�)RRG��7REDFFR�6W\OH�/LWLJDWLRQ�DV�
DQ�(OHPHQW�RI�WKH�&RPSUHKHQVLYH�6FKHPH�WR�)LJKW�2EHVLW\´�������������)RRG�
	�'UXJ�/-����DW���±����5LFKDUG�$�'D\QDUG��³/HVVRQV�IURP�7REDFFR�&RQWURO�
IRU�WKH�2EHVLW\�&RQWURO�0RYHPHQW´������������±��-�3XEOLF�+HDOWK�3ROLF\�����
DW������-HVV�$OGHUPDQ�	�5LFKDUG�$�'D\QDUG��³$SSO\LQJ�/HVVRQV�IURP�7REDFFR�
/LWLJDWLRQ�WR�2EHVLW\�/DZVXLWV´�������������$P�-�3UHY�0HG�����%URRNH�&RXUW-
QH\��³,V�2EHVLW\�Really�WKH�1H[W�7REDFFR"�/HVVRQV�/HDUQHG�IURP�7REDFFR�IRU�
2EHVLW\�/LWLJDWLRQ´�������������$QQ�+HDOWK�/�����.HOO\�'�%URZQHOO�	�.HQ-
QHWK�(�:DUQHU��³7KH�3HULOV�RI�,JQRULQJ�+LVWRU\��%LJ�7REDFFR�3OD\HG�'LUW\�DQG�
0LOOLRQV�'LHG��+RZ�6LPLODU�LV�%LJ�)RRG"´�������������0LOEDQN�4�����DW����±
����������-RKQ�-�=HIXWLH�-U��³)URP�%XWWV�WR�%LJ�0DFV²&DQ�WKH�%LJ�7REDFFR�
/LWLJDWLRQ�DQG�1DWLRQ�:LGH�6HWWOHPHQW�ZLWK�6WDWHV¶�$WWRUQH\V�*HQHUDO�6HUYH�DV�
D�0RGHO�IRU�$WWDFNLQJ�WKH�)DVW�)RRG�,QGXVWU\"´�������������6HWRQ�+DOO�/�5HY�
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UHYLHZ�WREDFFR�OLWLJDWLRQ����REHVLW\�KDV�EHHQ�GHSLFWHG�DV�³WKH�QH[W�WREDFFR´27 
DQG�DV�WKH�³QH[W�ELJ�WKLQJ´�IRU�OLWLJDWRUV�28��,Q�OLJKW�RI�WKLV�FODLP��WKLV�DUWLFOH�
FRQVLGHUV�ZKDW�OHVVRQV�PLJKW�EH�GUDZQ�IURP�WKH�&DQDGLDQ�WREDFFR�OLWLJDWLRQ�
H[SHULHQFH��,Q�SDUWLFXODU��LW�FRQVLGHUV�ZKHWKHU�WKH�UHFHQW�GXW\�WR�ZDUQ�FDVH�
RXW�RI�4XpEHF��Létourneau v JTI-MacDonald29��Létourneau���PLJKW�VLJQDO�
D�IXWXUH�IRU�REHVLW\�OLWLJDWLRQ�LQ�&DQDGD��

7KLV�DUWLFOH�SURFHHGV�LQ�¿YH�SDUWV��3DUW�RQH�SURYLGHV�DQ�LQWURGXFWLRQ�WR�
WKH�GXW\�WR�ZDUQ��7KLV�ZLOO�EH�IROORZHG�LQ�SDUW�WZR�ZLWK�D�UHYLHZ�RI�Buchan 
v Ortho Pharmaceutical30��Buchan���D�OHDGLQJ�FDVH�IURP�WKH�2QWDULR�&RXUW�

������ -RQDWKDQ�6�*ROGPDQ�� ³7DNH�7KDW�7REDFFR�6HWWOHPHQW� DQG�6XSHU�6L]H�
,W���7KH�'HHS�)U\LQJ�RI�WKH�)DVW�)RRG�,QGXVWU\"´�����������7HPS�3RO�	�&LY�
5WV�/�5HY������

��� )RU� D� UHYLHZ�RI� WREDFFR� OLWLJDWLRQ� VHH�6WHSKHQ�(�6PLWK�� ³µ&RXQWHUEODVWV¶� WR�
7REDFFR��)LYH�'HFDGHV�RI�1RUWK�$PHULFDQ�7REDFFR�/LWLJDWLRQ´� ������������
:LQGVRU�5HY�/HJDO�6RF�,VVXHV����5REHUW�/�5DELQ��³7KH�7REDFFR�/LWLJDWLRQ��$�
7HQWDWLYH�$VVHVVPHQW´�������������'H3DXO�/�5HY������/D)UDQFH��supra note 
����9LFWRU�+DQ��³7KH�+LVWRU\�RI�7REDFFR�/LWLJDWLRQ´��������%XUVRQ�0DUVWHOOHU�
3RVLWLRQ� 3DSHU�� RQOLQH�� �ZZZ�LQGXVWU\GRFXPHQWV�OLEUDU\�XFVI�HGX�WREDFFR�
GRFV�NSYP����!�>SHUPD�FF��1(��(/=�@��0DUWKD�$�'HUWKLFN��Up in Smoke: 
From Legislation to Litigation in Tobacco Politics���UG�HG��:DVKLQJWRQ��'&��
&4�3UHVV���������)RU�D�GLVFXVVLRQ�RI�WREDFFR�FRQWURO�LQ�&DQDGD��VHH�%DUEDUD�
YRQ�7LJHUVWURP��³7REDFFR�&RQWURO�DQG�WKH�/DZ�LQ�&DQDGD´�LQ�7UDFH\�0�%DLOH\��
7LPRWK\�&DXO¿HOG�	�1ROD�0�5LHV��HGV��Public Health Law & Policy in Can-
ada���UG�HG��0DUNKDP��21��/H[LV1H[LV������������>YRQ�7LJHUVWURP��³7REDFFR�
&RQWURO´@��

27� %URZQHOO�	�:DUQHU��supra�QRWH�����6HH�DOVR�-RDQQD�%O\WKPDQ��³7KH�1HZ�7R-
EDFFR´�������������(FRORJLVW�����6DUDK�$YHU\��³,V�%LJ�)DW�WKH�1H[W�%LJ�7R-
EDFFR"´ The News & Observer ����$XJXVW�������$����6KHOOH\�%UDQFK��³2EHVH�
$PHULFD��,V�)RRG�WKH�1H[W�7REDFFR"´�Wall Street Journal�����-XQH�������%���
/HH� -�0XQJHU�� ³,V�5RQDOG�0F'RQDOG� WKH�1H[W� -RH�&DPHO"�5HJXODWLQJ�)DVW�
)RRG�$GYHUWLVHPHQWV�7DUJHWLQJ�&KLOGUHQ�LQ�/LJKW�RI�WKH�$PHULFDQ�2YHUZHLJKW�
DQG�2EHVLW\�(SLGHPLF´������������&RQQ�3XE�,QWO�/-�����

28� $QGUHZ�0�'DQVLFNHU��³7KH�1H[W�%LJ�7KLQJ�IRU�/LWLJDWRUV´�������������0DU\-
ODQG�%DU�-����DW�����6HH�DOVR�)UDQNOLQ�(�&UDZIRUG��³)LW�IRU�,WV�2UGLQDU\�3XU-
SRVH"� 7REDFFR�� )DVW� )RRG�� DQG� WKH� ,PSOLHG� :DUUDQW\� RI� 0HUFKDQWDELOLW\´�
����������2KLR�6W�/-�������³>W@KH�KLVWRU\�RI�WREDFFR�OLWLJDWLRQ�LV�WKH�IXWXUH�RI�
WKH�IDVW�IRRG�LQGXVWU\´�DW��������

29� �����4&&6������>Létourneau@��DII¶G������4&&$�����

30� >����@����'/5���WK����������&&/7����21&$��>Buchan FLWHG�WR�'/5@�
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RI�$SSHDO�RQ�WKH�DGHTXDF\�RI�ZDUQLQJV��Buchan��ZKLFK�ZDV�DI¿UPHG�E\�WKH�
6XSUHPH�&RXUW�RI�&DQDGD�LQ�Hollis v Dow Corning Corp31��FOHDUO\�DUWLFX-
ODWHV�WKDW�PDQXIDFWXUHUV�KDYH�D�SRVLWLYH�GXW\�WR�SURDFWLYHO\�LGHQWLI\�SRWHQ-
WLDO�ULVNV�DQG�KDUPV��DQG�VHWV�RXW�VSHFL¿F�FULWHULD�IRU�DVVHVVLQJ�ZKHQ�D�ZDUQ-
LQJ�LV�VXI¿FLHQWO\�DGHTXDWH�WR�IDFLOLWDWH�PHDQLQJIXO�FRQVXPHU�FKRLFH�32�7KLV�
LV�GLVFXVVHG�DV�WKH�³Buchan�VWDQGDUG´��3DUW�WKUHH�WKHQ�H[DPLQHV�WKH�KLVWRU\�
RI� WREDFFR� OLWLJDWLRQ� LQ�&DQDGD� SULRU� WR�Létourneau��:LWK� WKLV� EDFNGURS��
SDUW�IRXU�FRQVLGHUV�KRZ�-XVWLFH�5LRUGDQ�RI� WKH�6XSHULRU�&RXUW�RI�4XpEHF�
DGGUHVVHG� WKH� DGHTXDF\� RI� WKH�ZDUQLQJV� SURYLGHG� E\� WREDFFR� FRPSDQLHV�
in Létourneau�� 7KH� IRFXV� RI� WKLV� SDSHU� LV� RQ� -XVWLFH�5LRUGDQ¶V� GHFLVLRQ��
DOWKRXJK� LW�GRHV�FRQVLGHU� WKH�&RXUW�RI�$SSHDO�RI�4XpEHF¶V�GHFLVLRQ��3DUW�
¿YH�FRQFOXGHV�E\�FRQVLGHULQJ�ZKDW�WKH�GHFLVLRQ�LQ�Létourneau�PLJKW�PHDQ�
IRU� WKH� IXWXUH�RI�REHVLW\� OLWLJDWLRQ� LQ�&DQDGD��7KLV� DUWLFOH�ZLOO� DUJXH� WKDW�
Létourneau�DI¿UPV�WKH�VWDQGDUG�VHW�RXW�LQ�Buchan�LQ�FRQFUHWH�WHUPV�E\�DV-
VHVVLQJ�WKH�DFWLRQV�RI�WKH�GHIHQGDQW�WREDFFR�FRPSDQLHV��,W�UDLVHV�LPSRUWDQW�
TXHVWLRQV�DERXW�KRZ�WKLV�VWDQGDUG�RI�DGHTXDF\�RI�ZDUQLQJ�PLJKW�EH�DSSOLHG�
LQ�IXWXUH�GXW\�WR�ZDUQ�FDVHV��DQG�ZKDW�LW�PLJKW�PHDQ�IRU�REHVLW\�OLWLJDWLRQ�33

i. tHe duty to warn

:KHQ�GLVFXVVLQJ�REHVLW\�OLWLJDWLRQ��WKH�H[DPSOH�WKDW�FRPHV�WR�PLQG�IRU�
PRVW�SHRSOH�LV�WKH�LQIDPRXV�³0F/DZVXLW�´34 Pelman v McDonald’s Corp35 
�Pelman���Pelman�ZDV�D�VXLW�EURXJKW�LQ�1HZ�<RUN�E\�WZR�WHHQDJHUV�ZKR�
FODLPHG�WKDW�HDWLQJ�DW�0F'RQDOG¶V�KDG�FDXVHG�WKHP�WR�EHFRPH�REHVH��'H-
VSLWH�XOWLPDWHO\�UHMHFWLQJ�WKH�SODLQWLII¶V�FODLP�WKDW�0F'RQDOG¶V�RZHG�D�GXW\�

31� >����@���6&5�����DW�SDUD���������'/5���WK������>Hollis@�

32 Buchan��supra�QRWH����DW�SDUD����

33 Létourneau�DGGV�WR�WKLV�MXULVSUXGHQFH�LQ�VHYHUDO�UHVSHFWV��*LYHQ�WKH�PXOWLWXGH�
RI�LVVXHV�WKDW�-XVWLFH�5LRUGDQ�FRQVLGHUHG�LQ�KLV�MXGJPHQW�±�DQG�WKH�OHQJWK�RI�
KLV�MXGJPHQW��ZKLFK�LV������SDUDJUDSKV�±�LW�LV�QRW�SRVVLEOH�WR�UHYLHZ�DOO�DVSHFWV�
of Létourneau�WKDW�DUH�UHOHYDQW�IRU�WKH�GXW\�WR�ZDUQ��7KLV�DUWLFOH�ZLOO�IRFXV�RQ�
D�VSHFL¿F�DVSHFW�RI�WKH�MXGJPHQW�±�QDPHO\��WKH�DGHTXDF\�RI�WKH�ZDUQLQJV�SUR-
YLGHG�E\�WKH�WREDFFR�FRPSDQLHV��6LPLODUO\��WKH�&RXUW�RI�$SSHDO�GHFLVLRQ�JRHV�
EH\RQG�FRQVLGHUDWLRQ�RI�WKH�GXW\�WR�ZDUQ�±�DQG�LV�LWVHOI�D�OHQJWK\�FDVH��DW������
SDUDJUDSKV��)RU�WKH�SXUSRVHV�RI�WKLV�DUWLFOH��WKH�IRFXV�LV�RQ�WKH�GLVFXVVLRQ�DERXW�
WKH�GXW\�WR�ZDUQ�

34� 0HOOR��5LPP�	�6WXGGHUW��supra�QRWH����

35� ����)�6XSS��G������6'1<�������>Pelman@��
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WR�ZDUQ�DERXW� WKH�GDQJHUV� LQKHUHQW� LQ� LWV�SURGXFWV���� LQ�D�³KLJKO\�XQXVXDO�
PRYH�´37�-XGJH�6ZHHW�VXJJHVWHG�KRZ�WKH�SODLQWLIIV�PLJKW�DPHQG�WKHLU�FODLP�
LQ� KLV� GHFLVLRQ� WR� JUDQW�0F'RQDOG¶V� PRWLRQ� WR� VWULNH�� +H� VXJJHVWHG� WKH�
SODLQWLIIV�FRXOG�DOOHJH�WKDW�0F'RQDOG¶V�IRRGV�ZHUH�VR�XQKHDOWK\�WKDW�HLWKHU�
WKH\�ZRXOG� IDOO� RXWVLGH� RI� WKH� UHDVRQDEOH� H[SHFWDWLRQV� RI� FRQVXPHUV�� IRU�
H[DPSOH�E\�EHLQJ�KLJKO\�SURFHVVHG��RU�WKH\�ZRXOG�EH�GDQJHURXV�LQ�WKHLU�LQ-
WHQGHG�XVH��6SHDNLQJ�WR�WKH�¿UVW��-XGJH�6ZHHW�REVHUYHG��³>L@I�SODLQWLIIV�ZHUH�
DEOH�WR�ÀHVK�RXW�WKLV�DUJXPHQW�LQ�DQ�DPHQGHG�FRPSODLQW��LW�PD\�HVWDEOLVK�
WKDW�WKH�GDQJHUV�RI�>0F'RQDOG¶V@�SURGXFWV�ZHUH�QRW�FRPPRQO\�ZHOO�NQRZQ�
DQG�WKXV�WKDW�>0F'RQDOG¶V@�KDG�D�GXW\�WR�FXVWRPHUV�´38�7KH�SODLQWLIIV�GLG�
QRW�KHHG�-XGJH�6ZHHW¶V�DGYLFH��DQG�QHYHU�UDLVHG�WKHVH�DUJXPHQWV�39�-XGJH�
6ZHHW�XOWLPDWHO\�GLVPLVVHG�WKH�SODLQWLII¶V�DPHQGHG�FODLP��REVHUYLQJ�WKDW�KH�
KDG�³ODLG�RXW�LQ�VRPH�GHWDLO�WKH�HOHPHQWV�WKDW�D�SURSHUO\�SOHDGHG�FRPSODLQW�
ZRXOG�QHHG�WR�FRQWDLQ´�DQG�WKDW�WKH�SODLQWLIIV�KDG�VLPSO\�IDLOHG�WR�IROORZ�KLV�
JXLGDQFH�40�:KLOH�WKH�FDVH�GLG�¿QG�VRPH�WUDFWLRQ�DW�WKH�6HFRQG�&LUFXLW�RI�

��� -XGJH�6ZHHW�QRWHV�WKDW�WKH�SODLQWLIIV�IDLOHG�WR�HVWDEOLVK�WKDW�WKH�GDQJHUV�LQ�0F-
'RQDOG¶V�SURGXFWV�ZHQW�EH\RQG�WKDW�ZKLFK�ZDV�³RSHQ�DQG�REYLRXV´�WR�D�UHD-
VRQDEOH�FRQVXPHU��VHH�ibid�DW������

37� 0DWWKHZ�7�6DO]PDQQ��³0RUH�7KDQ�D�)DW�&KDQFH�)RU�/DUG�/LWLJDWLRQ��7KH�9L-
DELOLW\�RI�6WDWH�0HGLFDLG�5HLPEXUVHPHQW�$FWLRQV´�������������5XWJHUV�/�5HY�
�����DW�������,W�LV�FRPPRQO\�DVVHUWHG�WKDW�-XGJH�6ZHHW�HVVHQWLDOO\�ODLG�RXW�D�
³URDGPDS´� IRU� WKH� DPHQGHG� FODLP��6HH�$O\VH�0HLVOLN�� ³:HLJKLQJ� LQ�RQ� WKH�
6FDOHV�RI�-XVWLFH��7KH�2EHVLW\�(SLGHPLF�DQG�/LWLJDWLRQ�$JDLQVW�WKH�)RRG�,Q-
GXVWU\´�������������$UL]�/�5HY�����DW������)RUUHVW�/HH�$QGUHZV��³6PDOO�%LWHV��
2EHVLW\�/DZVXLWV�3UHSDUH�WR�7DNH�RQ�WKH�)DVW�)RRG�,QGXVWU\´�����������$OE�/-�
6FL�	�7HFK������³WKH Pelman RSLQLRQ�VHW�IRUWK�WKH�IUDPHZRUN�IRU�D�SRWHQWLDOO\�
VXFFHVVIXO�FODLP´�DW������

38 Pelman��supra�QRWH����DW������-XGJH�6ZHHW�GHVFULEHV�&KLFNHQ�0F1XJJHWV��
DV�D�³0F)UDQNHQVWHLQ´�FUHDWLRQ�WKDW�DQ�LQGLYLGXDO�ZRXOG�QRW�UHFUHDWH�DW�KRPH��
DQG� REVHUYHV�� ³>L@W� LV� DW� OHDVW� D� TXHVWLRQ� RI� IDFW� DV� WR�ZKHWKHU� D� UHDVRQDEOH�
FRQVXPHU�ZRXOG�NQRZ�±�ZLWKRXW�UHFRXUVH�WR�WKH�>0F'RQDOG¶V@�ZHEVLWH�±�WKDW�
D�&KLFNHQ�0F1XJJHW�FRQWDLQHG�VR�PDQ\�LQJUHGLHQWV�RWKHU� WKDQ�FKLFNHQ�DQG�
SURYLGHG�WZLFH�WKH�IDW�RI�D�KDPEXUJHU´��Pelman��supra�QRWH����DW������

39� 6HH�&DOHE�(�0DVRQ��³'RFWULQDO�&RQVLGHUDWLRQV�IRU�)DVW�)RRG�2EHVLW\�6XLWV´�
������������7RUW�7ULDO�	�,QV�3UDF�/-����DW�����:LOOLDP�%�:HUQHU��$QGUHZ�+DOH�
)HLQVWHLQ�	�&KULVWLDQ�(�+DUGLJUHH��³7KH�5LVN�WR�WKH�$PHULFDQ�)DVW�)RRG�,Q-
GXVWU\�RI�2EHVLW\�/LWLJDWLRQ´�������������&RUQHOO�+RWHO�	�5HVWDXUDQW�$GPLQ-
LVWUDWLRQ�4�����DW�����

40 Pelman v McDonald’s Corp�������:/����������DW����������86�'LVW�/(;,6�
�������6'1<�������
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WKH�&RXUW�RI�$SSHDOV�41�XOWLPDWHO\�WKH�WULDO�³HQGHG�ZLWK�D�ZKLPSHU´42�ZKHQ�
WKH�FRXUW� UHIXVHG� WR�FHUWLI\� WKH�FODVV�DFWLRQ� LQ������43�'HVSLWH� WKH�FRXUW¶V�
UHMHFWLRQ�RI�WKH�SODLQWLIIV¶�FODLP�LQ�Pelman��WKH�FRXUW�VHHPHG�WR�LGHQWLI\�WKH�
GXW\�WR�ZDUQ�DV�D�SURPLVLQJ�DYHQXH�WR�SXUVXH�LQ�IXWXUH�REHVLW\�OLWLJDWLRQ��

7KH� GXW\� WR� ZDUQ� LV� DQ� REOLJDWLRQ� LPSRVHG� RQ� PDQXIDFWXUHUV� XQGHU�
SURGXFW�OLDELOLW\�ODZ�44�7KH�³FRUQHUVWRQH´�RI�SURGXFW�OLDELOLW\�ODZ�LV�WKH�FRQ-
FHSW�RI�D�GHIHFW�45�,Q�RUGHU�IRU�OLDELOLW\�WR�DULVH��D�SURGXFW�PXVW�EH�GHIHFWLYH�
LQ�VRPH�ZD\��7KH�2QWDULR�/DZ�5HIRUP�&RPPLVVLRQ�VXJJHVWHG�WKDW�WKH�FRQ-
FHSW�RI�D�GHIHFW�³FDQQRW�EH�GH¿QHG�H[FHSW�LQ�WHUPV�RI�ZKDW�LW�ZDV�UHDVRQDEOH�
WR�H[SHFW�RI�WKH�SURGXFW�LQ�DOO�WKH�FLUFXPVWDQFHV�´���$�GHIHFW�LQGLFDWHV�WKDW�D�

41� ,Q�-DQXDU\�������WKH�6HFRQG�&LUFXLW�&RXUW�RI�$SSHDOV�VXUSULVHG�PDQ\�E\�YD-
FDWLQJ� WKH� GLVPLVVDO� RI� WKH� FDVH�� ,W� UHPDQGHG� WKH� FDVH� RQO\� IRU� WKH� SXUSRVH�
RI�FRQVLGHULQJ�WKH�SODLQWLIIV¶�FODLPV�DERXW�GHFHSWLYH�DGYHUWLVLQJ��7KLV�ZDV�QRW�
D�UHVRXQGLQJ�YLFWRU\�RU� ORVV�IRU�HLWKHU�VLGH�VLQFH�WKH�FRXUW�RQO\�UHYHUVHG�WKH�
GLVPLVVDO�RQ�WKH�JURXQGV�WKDW�WKH�DPHQGHG�FRPSODLQW�VHW�RXW�WKH�PLQLPDO�UH-
TXLUHPHQWV��6HH�Pelman v McDonald’s Corp������)���G������DW����±�����QG�
&LU��������7KH�FRXUW�GHQLHG�0F'RQDOG¶V�PRWLRQ�WR�VWULNH�WKH�FODLP��ZKLOH�DOVR�
VWULNLQJ�SDUW�RI� WKH�SODLQWLII¶V�FODLP��6HH�Pelman v McDonald’s Corp������)�
6XSS���G�������6'1<�������

42� &DUROLQH�)RUHOO��³0F7RUWV��7KH�6RFLDO�DQG�/HJDO�,PSDFW�RI�0F'RQDOG¶V�5ROH�
LQ�7RUW�6XLWV´�������������/R\�&RQVXPHU�/�5HY�����DW����

43� 6HH�Pelman v McDonald’s Corp������)5'�����6'1<��������,Q�������WKH�SODLQ-
WLIIV� YROXQWDULO\� GLVPLVVHG� WKHLU� VXLW�� 6HH�Pelman v McDonald’s Corp�� �����
:/����������6'1<��������VWLSXODWLRQ�RI�YROXQWDU\�GLVPLVVDO�ZLWK�SUHMXGLFH���
FLWHG�LQ�/DZUHQFH�2�*RVWLQ�	�/LQGVD\�)�:LOH\��Public Health Law: Power, 
Duty, Restraint��2DNODQG��8QLYHUVLW\�RI�&DOLIRUQLD�3UHVV��������DW�����

44� -DPHV�&DVVHOV�	�&UDLJ�-RQHV��The Law of Large-Scale Claims: Product Liabil-
ity, Mass Torts, and Complex Litigation in Canada��7RURQWR��,UZLQ�/DZ��������
DW����6HH�DOVR�'RXJODV�+DUULVRQ��The Law of Product Warnings and Recalls in 
Canada��0DUNKDP��/H[LV1H[LV��������DW����+DUULVRQ�SRLQWV�RXW��KRZHYHU��WKDW�
WKHUH�DUH�RWKHU�SRWHQWLDO�FODLPV� LQYROYLQJ�ZDUQLQJV�� VXFK�DV� IUDXGXOHQW�PLV-
UHSUHVHQWDWLRQV�

45� /DZUHQFH�*�7KHDOO�HW�DO��Product Liability: Canadian Law and Practice �$X-
URUD��21��&DUWZULJKW�*URXS��������DW�/����

��� 2QWDULR� /DZ� 5HIRUP� &RPPLVVLRQ�� Report on Products Liability� �2QWDULR��
0LQLVWU\�RI�WKH�$WWRUQH\�*HQHUDO��������DW�����FLWHG�LQ�Holt v PPG Industries 
Canada Ltd������������&&/7�����DW������>����@�$-�1R������4%���
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SURGXFW�LV�LQ�VRPH�ZD\�VXEVWDQGDUG�RU�XQUHDVRQDEO\�GDQJHURXV�WR�D�XVHU�47 
'HIHFWV�JHQHUDOO\�IDOO�LQWR�RQH�RI�WKUHH�FDWHJRULHV��GHIHFWLYH�GHVLJQ��GHIHFW-
LYH�PDQXIDFWXULQJ��DQG�GHIHFWLYH�ZDUQLQJ�48 

$�GHVLJQ�LV�FRQVLGHUHG�GHIHFWLYH�ZKHQ�D�SURGXFW�LV�XQGXO\�GDQJHURXV�
EHFDXVH� RI� WKH� ZD\� WKH�PDQXIDFWXUHU� GHVLJQHG� LW��0DQXIDFWXUHUV� KDYH� D�
GXW\�RI�FDUH�ZKHQ�GHVLJQLQJ�D�SURGXFW�WR�³DYRLG�VDIHW\�ULVNV�DQG�WR�PDNH�
WKH�SURGXFW�UHDVRQDEO\�VDIH�IRU�LWV�LQWHQGHG�SXUSRVHV�´49�7KLV�REOLJDWLRQ�LQ-
FOXGHV� HQVXULQJ� WKDW� WKH� SURGXFW¶V� GHVLJQ� LV� ³FUDVKZRUWK\�´50�7KLV�PHDQV�
WKDW�PDQXIDFWXUHUV�QHHG�WR�FRQVLGHU�WKH�IRUHVHHDEOH�DFFLGHQWV�RU�PLVXVHV�RI�
WKHLU�SURGXFWV��DQG�QHHG�WR�DGHTXDWHO\�WHVW�WKH�GHVLJQ�WR�VDIHJXDUG�DJDLQVW�
NQRZQ� ULVNV�51� 0DQXIDFWXULQJ� GHIHFWV� DUH� VDLG� WR� RFFXU� ZKHQ� D� SURGXFW�

47� 7KH� ODQJXDJH�RI�³XQUHDVRQDEO\�GDQJHURXV´� LV� IURP�Restatement (Second) of 
Torts�����$��������

48� 6HH�&DVVHOV�	�-RQHV��supra�QRWH����DW�����6HH�DOVR�7KHDOO�HW�DO��supra note 45 
DW�/�����ZKR�QRWH�WKDW�WKHUH�LV�D�IRXUWK�FDWHJRU\��EUHDFK�RI�ZDUUDQW\��ZKLFK�LV�
EDVHG�RQ�FRQWUDFW�ODZ��Arora v Whirlpool Canada Ltd�DOVR�LGHQWL¿HV�D�IRXUWK�
FDWHJRU\��³PDQXIDFWXUHUV�KDYH�D�GXW\�RI�FDUH�WR�FRPSHQVDWH�FRQVXPHUV�IRU�WKH�
FRVW�RI�UHSDLULQJ�D�GDQJHURXV�SURGXFW�WKDW�SUHVHQWV�D�UHDO�DQG�VXEVWDQWLDO�GDQ-
JHU´�������216&������DW�SDUD�����>Arora@���

49 *RRGULGJH� Y�3¿]HU�&DQDGD� ,QF�� �����216&������ DW� SDUD���� >Goodridge@��
Arora��supra�QRWH����DW�SDUD�����

50 Gallant v Beitz������������25���G�����DW���������'/5���G������+&-���6HH�DOVR�
7KHDOO�HW�DO��supra�QRWH����DW�/����

51� 6HH�LeBlanc v Marson Canada������������165���G������DW�SDUD�����>����@�
16-�1R������6&���0DQXIDFWXUHUV�DUH�QRW�H[SHFWHG� WR�EH�DEOH� WR� IRUHFDVW�DOO�
GDQJHUV��ZKLFK�ZRXOG�HVVHQWLDOO\�UDLVH�WKH�GXW\�WR�WKDW�RI�DQ�LQVXUHU��6HH�Lem 
v Barotto Sports Ltd��>����@����'/5���G������DW��������&&/7������$OWD�6&��
>Lem@��0DQXIDFWXUHUV�DUH�H[SHFWHG� WR� IRUHVHH� ULVNV� LGHQWL¿DEOH�DFFRUGLQJ� WR�
WKH�³VWDWH�RI�WKH�DUW´�DW�WKH�WLPH�RI�WKH�GHVLJQ��)RU�D�IXUWKHU�GLVFXVVLRQ�DERXW�
³VWDWH�RI�WKH�DUW´��VHH�'HDQ�)�(GJHOO��Product Liability Law in Canada��7RURQ-
WR��%XWWHUZRUWKV��������DW���±����7KHDOO�HW�DO��supra�QRWH����DW�/����±/������
:DGGDPV�VXJJHVWV�PHGLFDO�GUXJV�DUH�D�JRRG�H[DPSOH�RI�KRZ�WKLV�FDQ�DSSO\��
³$�GUXJ�WKRXJKW�E\�HYHU\RQH�WR�EH�VDIH�PD\�WXUQ�RXW�WR�EH�GDQJHURXV��EXW�DW�
WKH�WLPH�RI�PDQXIDFWXUH�DQG�GLVWULEXWLRQ�LW�PD\�EH�WKDW�WKH�EHVW�PHGLFDO�RSLQLRQ�
FRXOG�QRW�KDYH�IRUHVHHQ�WKH�GDQJHU��,Q�VXFK�D�FDVH�WKHUH�ZRXOG�EH�QR�GHIHQFH�LQ�
D�VWULFW�OLDELOLW\�MXULVGLFWLRQ��EXW�WKHUH�PLJKW�EH�D�GHIHQFH�LQ�D�MXULVGLFWLRQ�WKDW�
UHTXLUHV�SURRI�RI�QHJOLJHQFH´��6WHSKHQ�:DGGDPV��Products Liability���WK�HG�
�7RURQWR��&DUVZHOO��������DW������
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³IDLO>V@�WR�FRQIRUP�WR�WKHLU�LQWHQGHG�«�VSHFL¿FDWLRQV�´52�6XFK�LV�WKH�FDVH�
ZKHQ�D�IRUHLJQ�REMHFW�LV�IRXQG�LQ�D�IRRG�SURGXFW�53�2I�WKHVH�WZR�FDWHJRULHV��
GHVLJQ�GHIHFWV�FDUU\�WKH�JUHDWHU�OLDELOLW\�ULVN54�ZKLOH�PDQXIDFWXULQJ�GHIHFWV�
DUH�PRUH�OLNHO\�WR�RFFXU�55 

52� &DVVHOV�	�-RQHV��supra�QRWH����DW�����6HH�DOVR�Donoghue v Stevenson��>����@�
8.+/������>����@�$&�����DW�����>Donoghue@��Arora��supra�QRWH����DW�SDUD�
����DQG�Goodridge��supra�QRWH����DW�SDUD����

53� 7KHUH�DUH�QXPHURXV�&DQDGLDQ�FDVHV�RQ�SRLQW��)RU�H[DPSOH�� WKHUH�KDYH�EHHQ�
FDVHV�GHDOLQJ�ZLWK�D�À\�LQ�D�ZDWHU�ERWWOH��Mustapha v Culligan of Canada Ltd��
�����6&&������D�GHDG�PRXVH� LQ�D�FRNH�ERWWOH��Mathews v Coca-Cola Com-
pany of Canada Ltd����'/5�����DW������ >����@�25����� �&$����PDJJRWV� LQ�
FKRFRODWH�ELVFXLWV��Farmer v Interbake Foods Ltd������������165���G������DW�
��������$&:6���G�������6&�7'�����D�SLHFH�RI�D�K\SRGHUPLF�QHHGOH�LQ�D�ÀDQN�
VWHDN��Kean v Sobey’s Inc���������1ÀG�	�3(,5����DW�����$&:6���G������1ÀG�
6&�7'�����DQG�VKDUGV�RI�JODVV�IRXQG�LQ�FKRFRODWH�PLON��Shandloff v City Dairy 
Ltd��>����@���'/5�����DW����±����>����@�25�����>Shandloff@���EUHDG��Aren-
dale v Canada Bread Co Ltd��>����@���'/5����DW�����>����@�2:1������&$��
>Arendale@���DQG�D�VRIW�GULQN��Zeppa v Coca-Cola Limited��>����@�25�����DW�
����������&DQ/,,������&$��>Zeppa@���7KHVH�DUH�QRW�WKH�RQO\�W\SH�RI�PDQXIDF-
WXULQJ�GHIHFW�FDVHV�WKDW�LQYROYH�IRRG�SURGXFWV���6HH�H�J��Mayburry v Ontario 
(Liquor Control Board)��>����@�2-�1R�������4/��DW�SDUD����>����@�27&�����
�6XS�&W���DII¶G�����2$&�����������&DQ/,,��������LQ�ZKLFK�WKH�FRXUW�KHOG�D�
PDQXIDFWXUHU�OLDEOH�IRU�GDPDJHV�WKDW�DURVH�ZKHQ�D�ERWWOH�RI�DOFRKRO�H[SORGHG��
DQG�JODVV�IUDJPHQWV�LQMXUHG�WKH�SODLQWLII��

54� 6HH�Goodridge��supra�QRWH�����³>O@LDELOLW\�IRU�D�EODPHZRUWK\�GHVLJQ�KDV�JUHDW-
HU�VFRSH�WKDQ�WKH�OLDELOLW\�IRU�D�GHIHFWLYH�SURGXFW�EHFDXVH�D�GHIHFWLYH�SURGXFW�
PD\�EH�D�VLQJOH�DEHUUDWLRQ��EXW�D�GHVLJQ�GHIHFW�H[WHQGV�WR�DOO�RI�WKH�SURGXFWV�
PDQXIDFWXUHG�ZLWK�WKDW�FKRVHQ�GHVLJQ´�DW�SDUD������

55� :KHQ�D�PDQXIDFWXULQJ�GHIHFW�GRHV�RFFXU��³WKH�LQIHUHQFH�RI�QHJOLJHQFH�LV�SUDF-
WLFDOO\�LUUHVLVWLEOH´��McMorran v Dominion Stores Ltd���������>����@����'/5�
����DW���������25���G��������6HH�DOVR�Goodridge��supra�QRWH����DW�SDUD�����
Arendale�

>:@KHQ�RQH�PDQXIDFWXUHV�IRU�KXPDQ�FRQVXPSWLRQ��DQ\�DUWLFOH��
ÀXLG�RU�VROLG��KH�SXWWLQJ�LW�RQ�WKH�PDUNHW�JLYHV�DQ�LPSOLHG�ZDU-
UDQW\� WKDW� LW� FRQWDLQV�QR�GHOHWHULRXV�VXEVWDQFH��DQG� WKDW� LI� WKH�
XOWLPDWH�FRQVXPHU�LV�LQMXUHG�E\�WKH�SUHVHQFH�RI�VXFK�GHOHWHUL-
RXV�VXEVWDQFH�KH�LV�HQWLWOHG�WR�GDPDJHV�XQOHVV�WKH�PDQXIDFWXUHU�
SURYHV�WKDW�LW�ZDV�WKHUH�LQWURGXFHG�E\�VRPH�DJHQF\��RWKHU�WKDQ�
KLV� RZQ�±� LQ� RWKHU�ZRUGV� KH�PXVW� SURYH� WKDW� WKLV� GHOHWHULRXV�
DUWLFOH�GLG�QRW�REWDLQ�HQWUDQFH�WKURXJK�KLV�DFW�RU�QHJOLJHQFH�EXW�
WKDW�RI�VRPH�RWKHU��7KH�RQXV�LV�RQ�WKH�PDQXIDFWXUHU�VR�WR�SURYH�
�supra�QRWH����DW�����
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7KH�¿QDO�FDWHJRU\��GHIHFWLYH�ZDUQLQJ��LV�D�UHODWLYHO\�QHZ�DUHD�RI�WRUW�ODZ�
±�DW�OHDVW�DV�SUHVHQWO\�XQGHUVWRRG�����7KH�EDVLF�XQGHUO\LQJ�UDWLRQDOH�IRU�WKH�
GXW\�WR�ZDUQ�LV�WKDW�FRQVXPHUV�UHO\�RQ�PDQXIDFWXUHUV�WR�SURYLGH�DFFXUDWH�
LQIRUPDWLRQ�DERXW�WKH�ULVNV�LQKHUHQW�LQ�WKH�XVH�RI�WKHLU�SURGXFWV�57�$V�-XVWLFH�
/D�)RUHVW�KHOG�LQ�Hollis��³>W@KH�GXW\�WR�ZDUQ�VHUYHV�WR�FRUUHFW�WKH�NQRZOHGJH�
LPEDODQFH�EHWZHHQ�PDQXIDFWXUHUV�DQG�FRQVXPHUV�E\�DOHUWLQJ�FRQVXPHUV�WR�
DQ\�GDQJHUV�DQG�DOORZLQJ�WKHP�WR�PDNH�LQIRUPHG�GHFLVLRQV�FRQFHUQLQJ�WKH�
VDIH�XVH�RI�WKH�SURGXFW�´58�7KH�GXW\�H[LVWV�WR�RYHUFRPH�NQRZOHGJH�GLVSDU-
LWLHV�LQ�WKH�³UHODWLRQVKLS�RI�UHOLDQFH´�EHWZHHQ�PDQXIDFWXUHU�DQG�FRQVXPHUV�59  
*LYHQ�WKDW�PDQXIDFWXUHUV�KDYH�D�VHOI�LQWHUHVW�LQ�SURPRWLQJ�WKHLU�SURGXFWV��
WKH\�PD\�H[DJJHUDWH�WKH�EHQH¿WV�RU�QRW�GLVFORVH�WKH�ULVNV�DVVRFLDWHG�ZLWK�
WKH�XVH�RI�WKH�SURGXFW����5HTXLULQJ�ZDUQLQJV�DOHUWV�FRQVXPHUV�WR�WKH�ULVNV�
DVVRFLDWHG�ZLWK�XVLQJ�D�SURGXFW��DOORZLQJ�WKHP�WR�PDNH�LQIRUPHG�FKRLFHV��
:KHQ�DQ�DGHTXDWH�ZDUQLQJ�LV�SURYLGHG��LW�DFWV�DV�D�EDU�WR�UHFRYHU\�IRU�WKH�
ULVNV� D� FRQVXPHU� NQRZLQJO\� WDNHV����$� GHIHFWLYH�ZDUQLQJ� RFFXUV�ZKHQ� D�
PDQXIDFWXUHU�KDV�NQRZOHGJH��RU�RXJKW�WR�KDYH�NQRZOHGJH��RI�DQ�LQKHUHQW�
GDQJHU�RI�D�SURGXFW�EXW�IDLOV�WR�SURYLGH�WKLV�LQIRUPDWLRQ�WR�WKH�FRQVXPHU��

7KH�OHDGLQJ�GXW\�WR�ZDUQ�FDVH�LQ�&DQDGD�LV�Lambert v Lastoplex Chem-
icals Co��� Lambert�SXUFKDVHG�D�IDVW�GU\LQJ�ODFTXHU�VHDOHU�WKDW�KH�DSSOLHG�WR�
D�SDUTXHW�ÀRRU�LQ�KLV�EDVHPHQW��7KH�FDQ�RI�ODFTXHU�KDG�WKUHH�FDXWLRQ�QRWLFHV�
LQVWUXFWLQJ� WKH�XVH� WR�NHHS� WKH�SURGXFW�DZD\�IURP�RSHQ�ÀDPHV����'HVSLWH�

��� 7KHDOO�HW�DO��supra�QRWH����DW�/����SRLQW�RXW�WKDW�Ross v Dunstall��>����@����
6&5���������'/5����LV�DQ�HDUO\�GXW\�WR�ZDUQ�FDVH�DV�WKH�FRXUW�KHOG�WKDW�WKH�
PDQXIDFWXUHU�KDG�D�GXW\�WR�ZDUQ�SXUFKDVHUV�RI�WKH�GDQJHUV�RI�ULÀH�¿ULQJ�ZKHQ�
DQ�XQORFNHG�EROW�DSSHDUHG�WR�EH�ORFNHG��

57� 6HH Hollis��supra�QRWH����DW�SDUD�����

58 Ibid�DW�SDUD�����

59� 6HH�ibid�

��� 6HH�ibid�DW�SDUD����

��� $V�&DVVHOV�	�-RQHV��supra�QRWH����DW������KDYH�ZULWWHQ���³7KH�HVVHQFH�RI�WKH�
GXW\�WR�ZDUQ�LV�WKH�FRQFHSW�RI�DQ�LQGLYLGXDO¶V�UHVSRQVLELOLW\�IRU�KLV�RU�KHU�RZQ�
FRQGXFW��,QVHSDUDEOH�IURP�WKH�LGHD�RI�IDXOW�EDVHG�OLDELOLW\�LV�WKH�LGHD�WKDW�RQH�
VKRXOG�QRW�EH�DEOH�WR�UHFRYHU�IRU�D�ULVN�NQRZLQJO\�WDNHQ´�

��� >����@�6&5���������'/5���G������ >Lambert� FLWHG� WR�6&5@��Per Dickson v 
Broan-NuTone Canada Inc��>����@�2-�1R�������4/��DW�SDUD����������&DUVZHO-
O2QW�������³WKH�OHDGLQJ�VWDWHPHQW�RQ�WKH�GXW\�WR�ZDUQ�UHPDLQV�«�Lambert.´�

��� )RU�WKH�FRXUW¶V�DVVHVVPHQW�RI�WKH�ZDUQLQJV��VHH�Lambert��supra�QRWH����DW�����
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WKHVH�ZDUQLQJV��Lambert�GLG�QRW�H[WLQJXLVK�WKH�SLORW�OLJKWV�RQ�KLV�IXUQDFH�RU�
ZDWHU�KHDWHU��:KLOH�Lambert�QHDUHG�WKH�HQG�RI�WKH�SURMHFW��D�OLQH�RI�ÀDPH�
DGYDQFHG�DFURVV�WKH�ÀRRU�DQG�FDXVHG�DQ�H[SORVLRQ�ZKHQ�LW�UHDFKHG�WKH�RSHQ�
FDQ�RI�VHDOHU��UHVXOWLQJ�LQ�SURSHUW\�GDPDJH�DQG�EXUQV�WR�Lambert��7KH�6X-
SUHPH�&RXUW�RI�&DQDGD�IRXQG�WKH�PDQXIDFWXUHU�OLDEOH�IRU�IDLOLQJ�WR�SURYLGH�
DQ�DGHTXDWH�ZDUQLQJ��7KH�&RXUW�KHOG�WKHUH�ZDV�D�GXW\�WR�SURYLGH�H[SOLFLW�
ZDUQLQJV�FRPPHQVXUDWH�ZLWK�WKH�OHYHO�RI�GDQJHU�WKDW�DQ�RUGLQDU\�FRQVXPHU�
ZRXOG�HQFRXQWHU�ZKHQ�XVLQJ�WKH�SURGXFW�LQ�WKH�LQWHQGHG�ZD\��,Q�WKLV�FDVH��
WKH�&RXUW�XQDQLPRXVO\�DJUHHG�WKDW�WKH�WKUHH�H[LVWLQJ�ZDUQLQJV�ODFNHG�WKH�
H[SOLFLWQHVV�UHTXLUHG����0RUHRYHU��WKH�&RXUW�KHOG�WKDW�PDQXIDFWXUHUV�FDQQRW�
VLPSO\�SDVV�RQ�WKH�ULVN�RI�LQMXU\�WR�FRQVXPHUV�IRU�GDQJHUV�WKDW�WKH�PDQXIDF-
WXUHU�LV�DZDUH�RI��HYHQ�LI�VDLG�LQMXULHV�DULVH�LQ�WKH�RUGLQDU\�FRXUVH�RI�XVH��� 
7KLV�VWDQGDUG�LV�KHLJKWHQHG�ZKHQ�D�SURGXFW�LV�LQWHQGHG�IRU�KXPDQ�FRQVXPS-
WLRQ����7KH� OHDGLQJ� FDVH� RQ� SRLQW� LV�Hollis��ZKHUH� WKH� 6XSUHPH�&RXUW� RI�
&DQDGD�UHFRJQL]HG�WKDW�SURGXFWV�WKDW�DUH�LQJHVWHG��FRQVXPHG��RU�SODFHG�LQ�
WKH�ERG\��QHFHVVDULO\�UHTXLUH�D�KLJK�VWDQGDUG�RI�FDUH�JLYHQ�WKDW�WKHLU�³JUHDW�
FDSDFLW\�WR�FDXVH�LQMXU\�WR�FRQVXPHUV´�UHQGHUV�D�SODLQWLII�LPPHGLDWHO\�YXO-

��� 6HH�ibid��³>D@�KRPH�RZQHU�SUHSDULQJ�WR�XVH�WKDW�ODFTXHU�VHDOHU�FRXOG�QRW�UHD-
VRQDEO\�EH�H[SHFWHG�WR�UHDOL]H�E\�UHDGLQJ�WKH�WKUHH�FDXWLRQV�WKDW�WKH�SURGXFW�
ZKHQ�DSSOLHG�DV�GLUHFWHG�JLYHV�RII�YDSRXUV�WR�VXFK�D�GHJUHH�DV�OLNHO\�WR�FUHDWH�
D�ULVN�RI�¿UH�IURP�D�VSDUN�RU�IURP�D�SLORW�OLJKW�LQ�DQRWKHU�SDUW�RI�WKH�EDVHPHQW�
DUHD´�DW�������

��� 6SHFL¿FDOO\��WKH�&RXUW�VWDWHG��

0DQXIDFWXUHUV�RZH�D�GXW\�WR�FRQVXPHUV�RI�WKHLU�SURGXFWV�WR�VHH�
WKDW�WKHUH�DUH�QR�GHIHFWV�LQ�PDQXIDFWXUH�ZKLFK�DUH�OLNHO\�WR�JLYH�
ULVH�WR�LQMXU\�LQ�WKH�RUGLQDU\�FRXUVH�RI�XVH��7KHLU�GXW\�GRHV�QRW��
KRZHYHU��HQG�LI�WKH�SURGXFW��DOWKRXJK�VXLWDEOH�IRU�WKH�SXUSRVHV�
IRU�ZKLFK�LW�LV�PDQXIDFWXUHG�DQG�PDUNHWHG��LV�DW�WKH�VDPH�WLPH�
GDQJHURXV�WR�XVH��DQG�LI�WKH\�DUH�DZDUH�RI�LWV�GDQJHURXV�FKDU-
DFWHU� WKH\�FDQQRW��ZLWKRXW�PRUH��SDVV� WKH�ULVN�RI� LQMXU\�WR� WKH�
FRQVXPHU��ibid�DW����±����

��� 6HH�&DVVHOV�	�-RQHV��supra�QRWH����DW�����,QWHUHVWLQJO\��WKH�DXWKRUV�QRWH�WKLV�
KLJK�VWDQGDUG�H[LVWV� IRU�³PDQXIDFWXUHUV�RI� LQKHUHQWO\�GDQJHURXV�SURGXFWV�RU�
SURGXFWV�GHVLJQHG�IRU�KXPDQ�FRQVXPSWLRQ�´�7KLV�VXJJHVWV�WKDW�WKH\�FRQVLGHU�
SURGXFWV�WR�EH�FRQVXPHG�DQG�LQKHUHQWO\�GDQJHURXV�SURGXFWV�WR�EH�HTXLYDOHQW��
RU�DW�OHDVW�WR�LPSRVH�WKH�VDPH�REOLJDWLRQ�RQ�PDQXIDFWXUHUV��
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QHUDEOH����$FFRUGLQJ�WR�Hollis��WKLV�KHLJKWHQHG�H[SHFWDWLRQ�IRU�GLVFORVXUH�RI�
ULVNV�SURWHFWV�SXEOLF�KHDOWK�DQG�LQFUHDVHV�FRQVXPHU�FKRLFH���

2QH�RI�WKH�FKDOOHQJHV�LQ�IDLOXUH�WR�ZDUQ�FODLPV�LV�GHWHUPLQLQJ�ZKDW�OHYHO�
RI�NQRZOHGJH�LV�QHFHVVDU\�EHIRUH�D�FRQVXPHU�FDQ�EH�VDLG�WR�KDYH�YROXQWDULO\�
DVVXPHG�WKH�ULVN����$FFRUGLQJ�WR�Hollis��WKH�UHTXLUHPHQW�LV�IRU�PDQXIDFWXU-
HUV� WR�SURYLGH�FRQVXPHUV�ZLWK�³FOHDU��FRPSOHWH�DQG�FXUUHQW´� LQIRUPDWLRQ��
DQG�WR�GR�VR�RQ�DQ�RQJRLQJ�DQG�FRQWLQXRXV�EDVLV�70�0RUHRYHU��PDQXIDFWXUHUV�
DUH�UHTXLUHG�WR�ZDUQ�FRQVXPHUV�DERXW�IRUHVHHDEOH�PLVXVHV�RI�D�SURGXFW�71�,Q�
RUGHU�IRU�D�FRQVXPHU�WR�KDYH�DGHTXDWH�LQIRUPDWLRQ��D�ZDUQLQJ�QHHGV�WR�EH�
VXI¿FLHQW�WR�VXEVWDQWLDOO\�UHGXFH�WKH�GDQJHU�OHYHO�DQG�SUHVHQWHG�LQ�D�PDQQHU�
WKDW�D�FRQVXPHU�ZRXOG�QRWLFH�72�:KLOH� WKH�SUHFLVH� UHTXLUHPHQWV�RI�ZDUQ-
LQJV�DUH�PDGH�RQ�D�FDVH�E\�FDVH�EDVLV�73�DV�ZLWK�JHQHUDO�QHJOLJHQFH�FODLPV��
IRUHVHHDELOLW\�RI�KDUP�LV�FRQVLGHUHG�D�WRXFKVWRQH�IRU�GHWHUPLQLQJ�ZKDW�FRQ-
VWLWXWHV�UHDVRQDEOH�FDUH��/HP�KHOG�WKDW�IRUHVHHDELOLW\�OLPLWV�OLDELOLW\�LQ�GXW\�
WR�ZDUQ�FDVHV�WR�³GDQJHUV�WKDW�DUH�NQRZQ�RU�RXJKW�UHDVRQDEO\�WR�EH�NQRZQ�
WR�WKH�PDQXIDFWXUHU�LQ�WKH�XVH�RI�KLV�SURGXFW��ZKLFK�LV�WR�VD\�GDQJHUV�WKDW�
DUH�UHDVRQDEO\�IRUHVHHDEOH�´74�$W�SUHVHQW��WKH�WUHQG�LV�IRU�PDQXIDFWXUHUV�WR�

��� 6HH�Hollis��supra�QRWH����DW�SDUD�����$OWKRXJK�Hollis�VSHFL¿FDOO\�FRQWHPSODWHV�
PHGLFDO�SURGXFWV��VLOLFRQH�EUHDVW�LPSODQWV���WKH�SULQFLSOH�FDQ�HDVLO\�EH�H[WUDSR-
ODWHG�WR�IRRG�SURGXFWV��6HH�&DVVHOV�	�-RQHV��supra�QRWH����DW����

��� 6HH�Hollis��supra�QRWH����DW�SDUD����

��� 6HH�&DVVHOV�	�-RQHV��supra�QRWH����DW����

70� 6HH�Hollis��supra�QRWH����DW�SDUD����

71� 0DQXIDFWXUHUV�DUH�UHTXLUHG�WR�ZDUQ�DERXW�GDQJHUV�WKDW�³PLJKW�DULVH�RXW�RI�UHD-
VRQDEO\�IRUHVHHDEOH�IDXOW�RQ�WKH�SDUW�RI�WKH�SXUFKDVHU�LQ�LWV�FRQWHPSODWHG�XVH´�
�Lem��supra�QRWH����DW�SDUD������6HH�DOVR�&DVVHOV�	�-RQHV��supra�QRWH����DW����

72� ,Q�DGGLWLRQ�WR�WKH�FDVH�ODZ�GLVFXVVHG�LQ�WKLV�VHFWLRQ��H�J� Lambert��supra note 
�����VHH�-DQH�6WDSOHWRQ��Product Liability��7RURQWR��%XWWHUZRUWKV��������DW�����
ZKR�SRLQWV�RXW�WKDW�D�SODLQWLII�VKRXOG�KDYH�WR�SURYH�WKDW�³ZDUQLQJ�ZDV�IHDVLEOH´�
DQG�³WKDW�LW�ZRXOG�KDYH�DWWUDFWHG�WKH�DWWHQWLRQ�RI�D�UHOHYDQW�SDUW\�VR�WKDW�LQMXU\�
FRXOG�DQG�ZRXOG�KDYH�EHHQ�DYRLGHG�´�

73� 6HH��$OYLQ�6�:HLQVWHLQ�HW�DO��Products Liability and the Reasonably Safe Prod-
uct: A Guide for Management, Design, and Marketing �7RURQWR��-RKQ�:LOH\�	�
6RQV��������DW�����VWDWLQJ��³,W�LV�WKH�FRXUW�WKDW�PXVW�PDNH�D�WKUHVKROG�GHFLVLRQ�
RQ�ZKHWKHU�LQ�DQ\�FDVH�WKH�GDQJHU�OHYHO�DQG�WKH�QDWXUH�RI�SURGXFW�XVH�DUH�VXFK�
WKDW�VRFLHW\�RXJKW�WR�FRQVLGHU�WKH�LPSRVLWLRQ�RI�VDIHW\�IHDWXUHV�´

74 Lem��supra�QRWH����DW������6HH�DOVR�Deshane v Deere & Co��>����@����25���G��
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SURYLGH�ZDUQLQJV�75�+RZHYHU��D�ZDUQLQJ�RQ� LWV�RZQ� LV�QRW� VXI¿FLHQW�±�DV�
Lambert�FOHDUO\�GHPRQVWUDWHV����7KH�REOLJDWLRQ�RQ�PDQXIDFWXUHUV�LV�WR�SUR-
YLGH�DGHTXDWH�ZDUQLQJV��7KH�2QWDULR�&RXUW�RI�$SSHDO�LQ�Buchan�DUWLFXODWHG�
FOHDU�JXLGDQFH�RQ�ZKHQ�D�ZDUQLQJ�ZLOO�EH�FRQVLGHUHG�DGHTXDWH�

ii. tHe Buchan standard: adequacy of warninGs

,Q�$XJXVW� ������ 3DXOLQH�%XFKDQ�ZDV� ��� \HDUV� ROG�ZKHQ� VKH� VWDUWHG�
WDNLQJ�2UWKR�1RYXP�������D�FRQWUDFHSWLYH�SLOO�PDQXIDFWXUHG�DQG�GLVWULE-
XWHG�E\�2UWKR�3KDUPDFHXWLFDO��2Q����6HSWHPEHU��DIWHU�WDNLQJ�WKH�SLOOV�IRU�
MXVW� XQGHU� VL[�ZHHNV�� VKH� VXIIHUHG� D� VWURNH��7KH� VWURNH� OHIW�0UV��%XFKDQ�
GLVDEOHG��ZLWK�SDUDO\VLV�RI�KHU�OHIW�DUP�DQG�OHJ��DQG�FDXVHG�EUDLQ�GDPDJH�77 
-XVWLFH�+ROODQG��IRU�WKH�2QWDULR�+LJK�&RXUW�RI�-XVWLFH��IRXQG�WKDW�WKHUH�ZDV�
D�³WHQGHQF\�� DQG�D�FOHDU�DVVRFLDWLRQ´�EHWZHHQ�RUDO� FRQWUDFHSWLYH�XVH�DQG�
VWURNH��HYHQ�WKRXJK�WKH�³H[DFW�PHFKDQLVP´�UHPDLQHG�XQNQRZQ�78�$FFHSWLQJ�
WKDW� RQO\� D� ³VPDOO� SHUFHQWDJH�RI� XVHUV�ZLOO� VXVWDLQ� VHULRXV� FRPSOLFDWLRQV�
IURP� WDNLQJ� RUDO� FRQWUDFHSWLYHV�´� -XVWLFH�+ROODQG� QHYHUWKHOHVV� IRXQG� WKH�
RUDO�FRQWUDFHSWLYHV�WR�EH�GDQJHURXV��DQG�WKDW�WKHUH�ZDV�WKXV�D�³KLJK�GXW\�WR�
ZDUQ�WKH�FRQVXPHU�RI�WKH�GDQJHU�´79�-XVWLFH�+ROODQG�IRXQG�WKDW�0UV��%XFK-
DQ¶V�VWURNH�ZDV�³FDXVHG�RU�PDWHULDOO\�FRQWULEXWHG�WR�E\�WDNLQJ�RUDO�FRQWUD-
FHSWLYHV�PDQXIDFWXUHG�E\�2UWKR�´� WKDW�2UWKR�³ZDV�QHJOLJHQW� LQ� IDLOLQJ� WR�

����DW������>����@�2-�1R�������4/���&$���WKH�GLVVHQWLQJ�RSLQLRQ�DUJXHG�WKDW�D�
PDQXIDFWXUHU�PLJKW�KDYH�WR�ZDUQ�DERXW�IRUHVHHDEOH�PRGL¿FDWLRQ�RI�D�SURGXFW���

75� :HLQVWHLQ�HW�DO�RIIHU�DQ�H[SODQDWLRQ�IRU�WKLV�WUHQG��QRWLQJ�WKDW�³>V@LQFH�ZDUQLQJV�
DUH� UHODWLYHO\� LQH[SHQVLYH� DQG� UHTXLUH� QR�PDMRU� UHGHVLJQLQJ� RI� WKH� SURGXFW��
WKH�QDWXUDO�WHQGHQF\�RI�PDQXIDFWXUHUV�LV�WR�warn�DJDLQVW�UDWKHU�WKDQ�redesign 
DJDLQVW�D�IRUHVHHDEOH�GDQJHU´��supra�QRWH����DW������7KH�DXWKRUV�IXUWKHU�FODULI\�
WKDW�³>Z@DUQLQJV�DUH�DQ��DSSDUHQWO\�LQH[SHQVLYH�PRGH�RI�GHDOLQJ�ZLWK�ULVNV�WKDW�
FDQQRW�EH�GHVLJQHG�RXW�RI�D�SURGXFW�ZLWKRXW�DGGLQJ�VXEVWDQWLDOO\�WR�LWV�FRVWV�RU�
RWKHUZLVH�DIIHFWLQJ�LWV�XWLOLW\´��ibid�DW������

�� Lambert��supra�QRWH����

77 Buchan v Ortho Pharmaceutical (Canada) Ltd��>����@���'/5���WK�������>����@�
2-�1R�������4/���+&-���>Buchan�+�&W�-�FLWHG�WR�'/5@�

78 Ibid�DW�����

79 Ibid�DW�����
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ZDUQ�0UV��%XFKDQ�GLUHFWO\�DQG�LQGLUHFWO\�´�DQG�WKDW�³>W@KLV�IDLOXUH�WR�ZDUQ�
ZDV�FDXVDWLYH�RI�0UV��%XFKDQ¶V�LQMXULHV�´80 

,Q�KLV�GHFLVLRQ��-XVWLFH�+ROODQG�UHMHFWHG�WKH�QRWLRQ�WKDW�DGKHUHQFH�WR�WKH�
OHJLVODWLYH�UHTXLUHPHQWV��LQ�WKLV�FDVH�LPSRVHG�E\�WKH�)RRG�DQG�'UXJV�$FW81��
VKLHOGV� WKH�PDQXIDFWXUHU� IURP�D� UHVSRQVLELOLW\� WR�ZDUQ�FRQVXPHUV�GLUHFW-
O\�82�6XFK�OHJLVODWLYH�UHTXLUHPHQWV��KH�FRQWHQGHG��DUH�PLQLPXPV�83�-XVWLFH�
+ROODQG�DOVR�KHOG�WKDW�ZDUQLQJ�SK\VLFLDQV�GLG�QRW�GLVFKDUJH�WKH�EXUGHQ�RQ�
PDQXIDFWXUHUV�WR�ZDUQ�WKH�FRQVXPHU�GLUHFWO\�84�DOWKRXJK�KH�GLG�UHFRJQL]H�
WKDW�³>D@FWXDO�NQRZOHGJH�RI�WKH�ULVNV�E\�WKH�GRFWRU�ZRXOG�EUHDN�WKH�FKDLQ�
RI�FDXVDWLRQ�´85� ,Q� WKLV� LQVWDQFH��KH�GHWHUPLQHG�WKDW� WKH�PDQXIDFWXUHU�KDG�
QRW�DGHTXDWHO\�ZDUQHG�WKH�SUHVFULELQJ�SK\VLFLDQ����$V�D�UHVXOW��0UV��%XFKDQ�
ZDV�QRW�DGHTXDWHO\�ZDUQHG��+DG�VKH�EHHQ�SURSHUO\�ZDUQHG�RI�WKH�ULVNV��VKH�
VWDWHG�VKH�ZRXOG�QRW�KDYH�WDNHQ�WKH�RUDO�FRQWUDFHSWLYH��D�FODLP�-XVWLFH�+RO-
ODQG�IRXQG�WR�EH�FUHGLEOH�87 

,Q�UHDFKLQJ� WKLV�FRQFOXVLRQ��-XVWLFH�+ROODQG�DSSOLHG�D�VXEMHFWLYH� WHVW��
ZKLFK�ZDV�D�GHSDUWXUH�IURP�WKH�REMHFWLYH�WHVW�XVHG�LQ�PHGLFDO�PDOSUDFWLFH�
FODLPV�VHW�RXW�SULRU�WR�Reibl v Hughes��Reibl��88�,Q�Reibl��WKH�6XSUHPH�&RXUW�
RI�&DQDGD�UHFRPPHQGHG�D�PRGL¿HG�DSSURDFK�WR�WKH�UHDVRQDEOH�SHUVRQ�WHVW��
JLYHQ�WKH�EDUULHUV�WKDW�DQ�REMHFWLYH�WHVW�SRVHG�WR�SDWLHQWV�89�6SHFL¿FDOO\��WKH�
&RXUW�DVNHG�ZKDW�D�UHDVRQDEOH�SHUVRQ�LQ�WKH�SODLQWLII¶V�SRVLWLRQ�ZRXOG�KDYH�

80 Ibid�DW�����

81� 56&�������F�)����

82� 6HH�Buchan +�&W�-��supra�QRWH�����DW����±����6SHFL¿FDOO\��DW������-XVWLFH�+RO-
ODQG�KHOG��³7KH�$FW�GRHV�QRW�«�UHSODFH�WKH�FRPPRQ�ODZ�GXW\�WR�ZDUQ�´�

83� 6HH�ibid�DW������

84� 6HH�ibid�DW�����

85 Ibid�DW�����

��� 6HH�ibid�DW������

87� 6HH� ibid�DW����±����-XVWLFH�+ROODQG�WKRXJKW�0UV��Buchan� WR�EH�FUHGLEOH�DQG�
UHIHUV�WR�KHU�WHVWLPRQ\�WKDW�VKH�DYRLGV�ULVN\�EHKDYLRXUV�DQG�ZDV�FDUHIXO�DERXW�
KHU�KHDOWK��ZKLFK�OHG�KHU�WR�DYRLG�KDUPIXO�WKLQJV�VXFK�DV�VPRNLQJ��DW������

88 Ibid�DW�SDUD����±����FLWLQJ�Reibl v Hughes��>����@���6&5�����DW����±��������
'/5���G����>Reibl@�

89� 6HH�Reibl��supra�QRWH����DW�����
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GRQH���$FFRUGLQJ�WR�-XVWLFH�+ROODQG��KRZHYHU��WKHUH�LV�D�GLVWLQFW�GLIIHUHQFH�
EHWZHHQ�PHGLFDO�PDOSUDFWLFH�DQG�SURGXFW�OLDELOLW\�VXLWV��:KHUHDV�SDWLHQWV�
ZLOO�JHQHUDOO\�IROORZ�WKH�DGYLFH�RI�KLV�RU�KHU�GRFWRU��WKHUH�LV�QR�³LQWLPDWH�UH-
ODWLRQVKLS�EHWZHHQ�WKH�PDQXIDFWXUHU�DQG�WKH�XOWLPDWH�FRQVXPHU�´90�%HFDXVH�
WKH�FRQVXPHU�LV�FDSDEOH�RI�PDNLQJ�D�IXOO\�LQIRUPHG�GHFLVLRQ��WKH\�KDYH�D�
ULJKW�WR�EH�LQIRUPHG�RI�DOO�WKH�ULVNV�91�-XVWLFH�+ROODQG�FRQWHQGHG�WKDW�LI�WKH�
Reibl�WHVW�ZHUH�WR�EH�DSSOLHG��WKLV�ZRXOG�UHTXLUH�WKH�SODLQWLII�WR�GHWHUPLQH�
ZKDW�D�UHDVRQDEOH�SHUVRQ�LQ�WKH�SODLQWLII¶V�VLWXDWLRQ�ZRXOG�KDYH�GRQH��1RW�
RQO\�ZRXOG�WKLV�LPSRVH�RQ�WKH�SODLQWLII�³D�GLI¿FXOW�HYLGHQWLDU\�EXUGHQ�´�LW�
ZRXOG�³UHQGHU�WKH�GXW\�WR�ZDUQ�PHDQLQJOHVV�´92�,QVWHDG��WKH�FRXUW�KHOG�WKDW�
WKH�SURSHU� WHVW� VKRXOG�DVN�ZKHWKHU�³D� UHDVRQDEOH�SHUVRQ� LQ� WKH�SODLQWLII¶V�
SDUWLFXODU�SRVLWLRQ��LI�IXOO\�LQIRUPHG��ZRXOG�QRW�KDYH�WDNHQ�WKH�GUXJ�´93

2UWKR�DSSHDOHG�WKH�GHFLVLRQ�RQ�DOO�WKHVH�SRLQWV�94�2UWKR�GHQLHG�D�GLUHFW�
GXW\�WR�ZDUQ�FRQVXPHUV�DERXW�LWV�SURGXFWV
�ULVNV��DQG�DVVHUWHG�WKDW��WR�WKH�
H[WHQW�WKDW�DQ\�GXW\�ZDV�RZHG��VXFK�D�GXW\�ZDV�VDWLV¿HG�E\�2UWKR
V�DGKHU-
HQFH�WR�WKH�VWDWXWRU\�VWDQGDUGV�HVWDEOLVKHG�XQGHU�WKH�)RRG�DQG�'UXJV�$FW�95 
2UWKR�DOVR�DUJXHG�WKDW�WKH�SUHVFULELQJ�SK\VLFLDQ�ZDV�DZDUH�RI�WKH�ULVNV��DQG�
WKDW�IXUWKHU�ZDUQLQJV�ZRXOG�KDYH�EHHQ�UHGXQGDQW��,Q�DGGLWLRQ��WKH\�FODLPHG�
WKDW�D�UHDVRQDEOH�SHUVRQ�LQ�WKH�SODLQWLII¶V�SRVLWLRQ�ZRXOG�KDYH�IROORZHG�WKH�
DGYLFH�RI�WKHLU�SUHVFULELQJ�SK\VLFLDQ�DQG�WDNHQ�WKH�SLOO�HYHQ�LI�WKH\�KDG�EHHQ�
SURSHUO\�ZDUQHG��

7KH�2QWDULR�&RXUW� RI�$SSHDO�GLVPLVVHG�2UWKR¶V� DSSHDO�� EXW� LW� GLG� VR�
E\�UHO\LQJ�RQ�UHDVRQLQJ�WKDW�GHSDUWHG�IURP�WKDW�RI�-XVWLFH�+ROODQG��:ULWLQJ�
IRU�WKH�XQDQLPRXV�FRXUW��-XVWLFH�5RELQV�SURFHHGV�RQ�³WKH�DVVXPSWLRQ�WKDW�

90 Buchan +�&W�-�supra�QRWH����DW�����

91� 6HH�ibid�DW������7KLV�GLVWLQFWLRQ�ZDV�DI¿UPHG�E\�WKH�&RXUW�RI�$SSHDO�LQ�Buch-
an��supra�QRWH����DW�SDUD�����DQG�ODWHU�E\�WKH�6XSUHPH�&RXUW�RI�&DQDGD�LQ�Hol-
lis��supra�QRWH����DW�����DQG�KDV�EHHQ�WKH�VXEMHFW�RI�FRQVLGHUDEOH�GLVFXVVLRQ��
D� IXOO� FRQVLGHUDWLRQ�RI�ZKLFK� LV�EH\RQG�SUHVHQW�SXUSRVHV��6HH�H�J��0DWWKHZ�
/HZDQV��³6XEMHFWLYH�7HVWV�DQG�,PSOLHG�:DUUDQWLHV��3UHVFULSWLRQV�IRU�Hollis�Y� 
Dow Corning�DQG�ter Neutzen�Y��Korn´�����������6DVN�/�5HY�����DW������'HQLV�
:�%RLYLQ��³)DFWXDO�&DXVDWLRQ�LQ� WKH�/DZ�RI�0DQXIDFWXUHU�)DLOXUH� WR�:DUQ´�
����������2WWDZD�/�5HY����

92 Buchan�+�&W�-�supra�QRWH����DW�����

93 Ibid�DW�����

94� 6HH�Buchan��supra�QRWH����DW����±���

95 Supra�QRWH����
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PDQXIDFWXUHUV�RI�FRQWUDFHSWLYH�SLOOV�«�DUH�XQGHU�D�GXW\�WR�ZDUQ�RQO\�SUH-
VFULELQJ�SK\VLFLDQV�RI�WKH�ULVNV�DVVRFLDWHG�ZLWK�WKH�XVH�RI�WKHLU�SURGXFWV�´�� 
7KLV� DSSURDFK� LV� FRQWLQJHQW� RQ� DQ� DQDO\VLV� RI� WKH� OHDUQHG� LQWHUPHGLDU\�
GRFWULQH�97�&RQVHTXHQWO\��WKH�FRXUW�GLG�QRW�IHHO�LW�ZDV�QHFHVVDU\�WR�GHFLGH�
WKH�FDVH�RQ�WKH�EDVLV�RI�ZKHWKHU�WKH�VWDWXWRU\�UHTXLUHPHQWV�SUH�HPSWHG�WKH�
FRPPRQ�ODZ�GXW\�WR�ZDUQ�98�$IWHU�FRQVLGHULQJ�WKH�ZDUQLQJV�WKDW�2UWKR�KDG�
SURYLGHG�WR�WKH�PHGLFDO�SURIHVVLRQ��-XVWLFH�5RELQV�FRQFOXGHG�WKDW�WKH�PDQX-
IDFWXUHU�³IDLOHG�WR�JLYH�WKH�PHGLFDO�SURIHVVLRQ�ZDUQLQJV�FRPPHQVXUDWH�ZLWK�
LWV�NQRZOHGJH�RI�WKH�GDQJHUV�LQKHUHQW�LQ�WKH�XVH�RI�2UWKR�1RYXP�´�DQG�LQ�
VR�GRLQJ��³EUHDFKHG�LWV�GXW\�WR�ZDUQ�´99 

,Q�UHDFKLQJ�WKLV�GHFLVLRQ��WKH�FRXUW�IRFXVHG�SULPDULO\�RQ�WKH�DGHTXDF\�
RI� WKH�ZDUQLQJ�SURYLGHG�� ,Q�KLV�RSHQLQJ� UHPDUNV�DERXW� WKH�GXW\� WR�ZDUQ��
-XVWLFH�5RELQV�FOHDUO\�DUWLFXODWHG�ZKDW�LV�QHFHVVDU\�IRU�D�ZDUQLQJ�WR�EH�FRQ-
VLGHUHG�DFFXUDWH��+H�REVHUYHG�WKDW�IRU�D�ZDUQLQJ�WR�EH�DGHTXDWH�

>L@W�VKRXOG�EH�FRPPXQLFDWHG�FOHDUO\�DQG�XQGHUVWDQGDEO\�LQ�D�
PDQQHU�FDOFXODWHG�WR�LQIRUP�WKH�XVHU�RI�WKH�QDWXUH�RI�WKH�ULVN�
DQG�WKH�H[WHQW�RI�WKH�GDQJHU��LW�VKRXOG�EH�LQ�WHUPV�FRPPHQVXU-
DWH�ZLWK�WKH�JUDYLW\�RI�WKH�SRWHQWLDO�KD]DUG��DQG�LW�VKRXOG�QRW�
EH�QHXWUDOL]HG�RU�QHJDWHG�E\�FROODWHUDO�HIIRUWV�RQ�WKH�SDUW�RI�
PDQXIDFWXUHU�100

-XVWLFH�5RELQV� DOVR� DI¿UPHG� WKH�&RXUW¶V� GHFLVLRQ� LQ�Lambert�� QRWLQJ�
WKDW� LW� SURYLGHG� JXLGDQFH� IRU� GHWHUPLQLQJ� WKH� H[SOLFLWQHVV� UHTXLUHG� RI� D�

�� Buchan��supra�QRWH����DW������-XVWLFH�5RELQV�DFNQRZOHGJHV�WKDW�WKLV�DSSURDFK�
LV�WKH�PRVW�IDYRXUDEOH�SRVLWLRQ�IRU�2UWKR�

97� 7KH� OHDUQHG� LQWHUPHGLDU\� GRFWULQH� KROGV� WKDW� D� PDQXIDFWXUHU� FDQ� GLVFKDUJH�
LWV�REOLJDWLRQ�WR�ZDUQ�FRQVXPHUV�GLUHFWO\�LI�WKH\�LQVWHDG�ZDUQ�WKH�SUHVFULELQJ�
SK\VLFLDQ��6HH�GLVFXVVLRQ�LQ�Buchan��supra�QRWH����DW�SDUDV���II��

98� 6HH�ibid�DW�����7KH�&RXUW�GLG�FRQVLGHU�WKH�UROH�RI�VWDWXWHV�VXFK�DV�WKH�Food and 
Drugs Act��supra��QRWH����SULRU�WR�FRQVLGHULQJ�WKH�OHDUQHG�LQWHUPHGLDU\�GRF-
WULQH��6HH�ibid�DW����±����+DG�WKH�&RXUW�DFFHSWHG�-XVWLFH�+ROODQG¶V�DSSURDFK��
-XVWLFH�5RELQV�QRWHV�WKDW�³WKH�WULDO�MXGJH¶V�FRQFOXVLRQ�WKDW�WKH�LQIRUPDWLRQ�SUR-
YLGHG� WR�FRQVXPHUV�GLG�QRW� VDWLVI\� WKH�GXW\� LV�XQGRXEWHGO\�FRUUHFW´� �ibid at 
�����

99 Buchan��supra�QRWH�����DW�����

100 Ibid�DW�����
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ZDUQLQJ�101�+H�IXUWKHU�QRWHG�WKDW�DGHTXDF\�ZLOO�EH�GHWHUPLQHG�E\�ZKDW�LV�
UHDVRQDEOH�LQ�WKH�FLUFXPVWDQFHV��)RU�H[DPSOH��-XVWLFH�5RELQV�QRWHV�WKDW�LQ�
LQVWDQFHV�ZKHQ�WKHUH�LV�D�ORZ�SUREDELOLW\�RI�LQMXU\�RU�D�VPDOO�FODVV�RI�FRQ-
VXPHUV�WKDW�PD\�EH�KDUPHG��³WKHVH�IDFWRUV�PXVW�EH�EDODQFHG�DJDLQVW�VXFK�
FRQVLGHUDWLRQV�DV�WKH�QDWXUH�RI�WKH�GUXJ��WKH�QHFHVVLW\�IRU�WDNLQJ�LW��DQG�WKH�
PDJQLWXGH�RI�WKH�LQFUHDVHG�GDQJHU�WR�WKH�LQGLYLGXDO�FRQVXPHU�´102

7KH� FRXUW� DOVR� REVHUYHG� WKDW� WKH� GXW\� LV� D� FRQWLQXRXV� RQH�103� -XVWLFH�
5RELQV�QRWHV�WKDW�PDQXIDFWXUHUV�KDYH�D�³GXW\�WR�NHHS�DEUHDVW�RI�VFLHQWL¿F�
GHYHORSPHQWV� SHUWDLQLQJ� WR� LWV� SURGXFWV� WKURXJK� UHVHDUFK�� DGYHUVH� UHDF-
WLRQ� UHSRUWV�� VFLHQWL¿F� OLWHUDWXUH� DQG� RWKHU� DYDLODEOH�PHWKRGV´� DQG� ³PXVW�
PDNH�DOO�UHDVRQDEOH�HIIRUWV�WR�FRPPXQLFDWH�WKH�LQIRUPDWLRQ�WR�SUHVFULELQJ�
SK\VLFLDQV�´104�0RUHRYHU��ZKHQ�PHGLFDO�HYLGHQFH�H[LVWV�WKDW�VKRZV�DQ�LQ-
KHUHQW�GDQJHU��³WKH�PDQXIDFWXUHU�LV�QRW�HQWLWOHG�WR�LJQRUH�RU�GLVFRXQW�WKDW�
LQIRUPDWLRQ�LQ�LWV�ZDUQLQJV�VROHO\�EHFDXVH�LW�¿QGV�LW�WR�EH�XQFRQYLQFLQJ�´105 
5DWKHU�� PDQXIDFWXUHUV� DUH� REOLJDWHG� WR� ³EH� IRUWKULJKW� DQG� WHOO� WKH� ZKROH�
VWRU\�´���� -XVWLFH�5RELQV� DOVR� KHOG� WKDW�PDQXIDFWXUHUV� FRXOG� QRW� MXVWLI\� D�
IDLOXUH�WR�ZDUQ�E\�FODLPLQJ�WKDW�SK\VLFLDQV�FRXOG�OHDUQ�RI�WKH�ULVN�WKURXJK�
RWKHU�VRXUFHV�±�³>W@KH�PDQXIDFWXUHU¶V�GXW\�WR�ZDUQ�FRQWLQXHV�QRWZLWKVWDQG-
LQJ�WKDW�WKH�LQIRUPDWLRQ�PD\�EH�RWKHUZLVH�DYDLODEOH�´107 

7KH� FULWHULRQ� IRU� DGHTXDF\� SURSRVHG� KHUH� KHOSV� WR� H[SODLQ� ZK\� WKH�
&RXUW�RI�$SSHDO�UHMHFWHG�WKH�XVH�RI�WKH�REMHFWLYH�WHVW�LQ�Reibl�IRU�SURGXFW�
OLDELOLW\�FDVHV��$OWKRXJK�-XVWLFH�5RELQV�GRHV�QRW�DGKHUH�WR�-XVWLFH�+ROODQG¶V�
SURSRVHG� WHVW�� KH� VWLOO� FRQFOXGHG� WKDW� ³WKH�Reibl� WHVW� LV� LQDSSURSULDWH�´108 
,QVWHDG��LW�LV�XS�WR�WKH�WULHU�RI�IDFW�LQ�HDFK�FDVH�WR�GHWHUPLQH�ZKHWKHU�RU�QRW�
D�SDUWLFXODU�FXVWRPHU�ZRXOG�KDYH�EHHQ�LQÀXHQFHG�E\�D�ZDUQLQJ�109�:KHWKHU�

101� 6HH�ibid�DW������

102 Ibid�DW������

103� 6HH�ibid�DW������

104 Ibid�DW������

105 Ibid��

��� Ibid�

107 Ibid�DW�����

108 Ibid�DW������

109� 6HH�ibid�DW�����
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D�UHDVRQDEOH�SHUVRQ�ZRXOG�KHHG�D�ZDUQLQJ�LV�³EHVLGH� WKH�SRLQW�´�EHFDXVH�
WKH�GHFLVLRQ�WR�KHHG�D�ZDUQLQJ�LV�DQ�LQGLYLGXDO�GHFLVLRQ�110�7KLV�LV�ZK\�WKH�
DGHTXDF\�RI�WKH�ZDUQLQJ�LV�VR�LPSRUWDQW��IXOO�GLVFORVXUH�RI�WKH�LQKHUHQW�ULVNV�
LQ�D�SURGXFW�³IDFLOLWDWHV�PHDQLQJIXO�FRQVXPHU�FKRLFH�DQG�SURPRWHV�PDUNHW�
SODFH�KRQHVW\�´111�0RUHRYHU��DV�-XVWLFH�5RELQV�QRWHV��PRYLQJ�DZD\�IURP�WKH�
REMHFWLYH�WHVW�GRHV�QRW�LPSRVH�D�YHU\�VHULRXV�EXUGHQ�RQ�PDQXIDFWXUHUV��ZKR�
DUH�LQ�D�SRVLWLRQ�WR�DYRLG�OLDELOLW\�VLPSO\�E\�SURYLGLQJ�³D�FOHDU�DQG�IRUWK-
ULJKW�ZDUQLQJ�RI�WKH�GDQJHUV�LQKHUHQW�LQ�WKH�XVH�RI�WKHLU�SURGXFWV�RI�ZKLFK�
WKH\�NQRZ�RU�RXJKW�WR�NQRZ�´112

7KXV��Buchan�VHW�D�VWDQGDUG�RI�ZKDW�LV�QHFHVVDU\�IRU�D�ZDUQLQJ�WR�EH�
FRQVLGHUHG� DGHTXDWH�� LGHQWLI\LQJ� VHYHQ� SULQFLSOHV�� 7KHVH� SULQFLSOHV� DUH�
UHYLHZHG� LQ�7DEOH� ���7KH� 6XSUHPH�&RXUW� RI�&DQDGD� DI¿UPHG�Buchan in 
+ROOLV�113�:KLOH� WKH� &RXUW� GRHV� QRW� VSHFL¿FDOO\� LGHQWLI\� DOO� RI� WKH� VDPH�
SULQFLSOHV�� -XVWLFH�/D�)RUHVW��ZULWLQJ� IRU� WKH�PDMRULW\�� GRHV� QRWH� WKDW� WKH�
LQIRUPDWLRQDO�DGYDQWDJH�WKDW�PDQXIDFWXUHUV�KDYH�UHTXLUHV�WKHP�WR�SURYLGH�
³FOHDU��FRPSOHWH�DQG�FXUUHQW�LQIRUPDWLRQDO�GLVFORVXUH´114�RQ�DQ�RQJRLQJ�DQG�

110 Ibid�DW������7KH�MXGJH�FRQWLQXHG�WR�VWDWH�WKDW�³>W@KH�VHOHFWLRQ�RI�D�PHWKRG�RI�
SUHYHQWLQJ�XQZDQWHG�SUHJQDQF\�LQ�WKH�FDVH�RI�D�KHDOWK\�ZRPDQ�LV�D�PDWWHU��QRW�
RI�PHGLFDO�WUHDWPHQW� but of personal choice��DQG�LW�LV�QRW�XQUHDVRQDEOH�WKDW�QR-
WLFH�RI�D�VHULRXV�SRWHQWLDO�KD]DUG�WR�XVHUV�RI�RUDO�FRQWUDFHSWLYHV�FRXOG�LQÀXHQFH�
KHU�VHOHFWLRQ�RI�DQRWKHU�PHWKRG�RI�ELUWK�FRQWURO´�>HPSKDVLV�DGGHG@�

111 Ibid��7KLV�LV�UHLWHUDWHG�LQ obiter E\�-XVWLFH�5RELQV��1RWLQJ�WKDW�KLV�FRPPHQWV�
ZHUH�QRW�QHFHVVDU\�IRU�KLV�MXGJPHQW��DW������-XVWLFH�5RELQV�QHYHUWKHOHVV�H[-
SODLQHG�WKDW�WKH�DVSHFW�RI�FKRLFH�LQ�WKLV�FDVH�ZDV�HVSHFLDOO\�JHUPDQH��JLYHQ�WKDW�
ZRPHQ�KDG�FKRLFHV�DERXW�WKH�IRUP�RI�ELUWK�FRQWURO�WKH\�ZLVK�WR�XVH��+H�JRHV�
VR�IDU�DV�WR�VD\�WKDW�³>P@DQXIDFWXUHUV�RI�WKLV�GUXJ�VKRXOG�EH�REOLJHG�WR�VDWLVI\�
WKH�JHQHUDO�FRPPRQ�ODZ�GXW\�WR�ZDUQ�WKH�XOWLPDWH�FRQVXPHU�DV�ZHOO�DV�SUH-
VFULELQJ�SK\VLFLDQV��7R�UHTXLUH�WKLV�ZRXOG�QRW�EH�WR�LPSRVH�DQ\�UHDO�EXUGHQ�RQ�
GUXJ�PDQXIDFWXUHUV�RU�WR�XQGXO\�LQWHUIHUH�ZLWK�WKH�GRFWRU�SDWLHQW�UHODWLRQVKLS�
DV�LW�H[LVWV�ZLWK�UHJDUG�WR�WKH�SUHVFULSWLRQ�RI�WKLV�GUXJ´��ibid�DW����±�����:KDW�
LW�ZRXOG�GR��KRZHYHU��ZRXOG�DOORZ�ZRPHQ�WR�PDNH�³LQIRUPHG�DQG�LQWHOOLJHQW�
GHFLVLRQV´�DERXW�WKHLU�UHSURGXFWLYH�KHDOWK��ibid�DW������

112 Ibid�DW�����

113� ,Q�IDFW��WR�GDWH��WKH�RQO\�FRXUW�WR�TXHVWLRQ�WKH�2QWDULR�&RXUW�RI�$SSHDO¶V�UXOLQJ�
in Buchan ZDV�WKH�%ULWLVK�&ROXPELD�&RXUW�RI�$SSHDO�LQ�LWV�GHFLVLRQ�LQ�Hollis v 
Dow Corning��>����@�����'/5���WK����������$&:6���G������>Hollis��%&&$�
FLWHG�WR�'/5@���ZKLFK�ZDV�RYHUWXUQHG�E\�WKH�6XSUHPH�&RXUW�RI�&DQDGD��

114 Hollis��supra�QRWH����DW�SDUD�����
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IRUWKULJKW�EDVLV�115�-XVWLFH�/D�)RUHVW�DOVR�DI¿UPV�-XVWLFH�5RELQV¶V�FODLP�WKDW�
PDQXIDFWXUHUV�FDQ�HDVLO\�DYRLG�DQ\�XQGXH�EXUGHQ�E\�VLPSO\�SURYLGLQJ�FOHDU�
ZDUQLQJV�����7KLV�KLJK�VWDQGDUG�LV�MXVWL¿HG�EHFDXVH�LW�³SURWHFWV�SXEOLF�KHDOWK�
E\�SURPRWLQJ�WKH�ULJKW�WR�ERGLO\�LQWHJULW\��LQFUHDVLQJ�FRQVXPHU�FKRLFH�DQG�
IDFLOLWDWLQJ�D�PRUH�PHDQLQJIXO�GRFWRU�SDWLHQW�UHODWLRQVKLS�´117

Table 1. The Buchan Standard for Adequacy of Warnings

��� :DUQLQJV�PXVW�EH�FRPPXQLFDWHG�FOHDUO\�DQG�XQGHUVWDQGDEO\�

��� :DUQLQJV�PXVW�EH�FRPPXQLFDWHG�LQ�D�PDQQHU�FDOFXODWHG�WR�LQIRUP�WKH�XVHU�
RI�WKH�QDWXUH�RI�WKH�ULVN�DQG�H[WHQW�RI�WKH�GDQJHU�

��� :DUQLQJV�PXVW�EH�FRPPXQLFDWHG�LQ�WHUPV�FRPPHQVXUDWH�ZLWK�WKH�JUDYLW\�
RI�WKH�SRWHQWLDO�KD]DUG�

��� :DUQLQJV�PXVW�EH�H[SOLFLW�

��� :DUQLQJV�VKRXOG�QRW�EH�QHXWUDOL]HG�RU�QHJDWHG�E\�FROODWHUDO�HIIRUWV�RQ�WKH�
SDUW�RI�WKH�PDQXIDFWXUHU�

��� 7KHUH�LV�D�GXW\�WR�NHHS�DEUHDVW�RI�VFLHQWL¿F�GHYHORSPHQWV�

��� 7KHUH�LV�D�FRQWLQXRXV�GXW\�WR�ZDUQ�FRQVXPHUV�RI�QHZ�ULVNV�

2QH�RI�WKH�Buchan�FULWHULD�QRW�GLVFXVVHG�LQ�+ROOLV�LV�WKH�SURKLELWLRQ�RI�FRO-
ODWHUDO� HIIRUWV� RQ� WKH� SDUW� RI�PDQXIDFWXUHUV� WR� QHJDWH� RU� QHXWUDOL]H�ZDUQ-
LQJV�118�:KLOH�VHYHUDO�FRXUWV�KDYH�UHIHUUHG�WR�WKLV�SURKLELWLRQ�ZKHQ�TXRWLQJ�

115 Ibid�DW�SDUD������+HUH��-XVWLFH�/D�)RUHVW�FLWHV�Buchan��supra�QRWH����LQ�KROGLQJ�
WKDW�PDQXIDFWXUHUV�FDQQRW�LJQRUH�RU�GLVFRXQW�LQIRUPDWLRQ�WKDW�LW�¿QGV�XQFRQ-
YLQFLQJ��

���� 6HH�Hollis��supra�QRWH����DW�SDUDV���������FLWLQJ�Buchan��supra�QRWH�����

117 Ibid�DW�SDUD����

118� 7KH�&RXUW� RI�$SSHDO¶V� GHFLVLRQ�GRHV� TXRWH� WKH� HQWLUH� SDVVDJH� IURP�Buchan 
FLWHG�HDUOLHU��DQG�WKXV�GRHV�KLJKOLJKW�WKDW�PDQXIDFWXUHUV�VKRXOG�QRW�QHJDWH�RU�
QHXWUDOL]H�ZDUQLQJV��EXW�LW�GRHV�QRW�JR�LQWR�IXUWKHU�GHWDLO�RQ�WKLV�SRLQW��6HH�Hol-
lis�%&&$��supra�QRWH�����DW�����
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Buchan�119�QR�FRXUW�KDV�H[SDQGHG�RQ�ZKDW�LW�PHDQV�IRU�ZDUQLQJV��7KDW�LV�WR�
VD\��QR�FRXUW�KDV�FRQVLGHUHG�ZKDW�W\SHV�DFWLRQV�RQ�WKH�SDUW�RI�D�PDQXIDFWXU-
HU�ZRXOG�DPRXQW�WR�QHJDWLQJ�RU�QHXWUDOL]LQJ�D�ZDUQLQJ��:KLOH�Létourneau 
GRHV�QRW�H[SOLFLWO\�HODERUDWH�RQ�WKLV�SRLQW�120�-XVWLFH�5LRUGDQ�VSHQW�FRQVLGHU-
DEOH� WLPH� LQ� KLV� MXGJPHQW� GLVFXVVLQJ� WKH� FROODWHUDO� HIIRUWV� RQ� WKH� SDUW� RI�
PDQXIDFWXUHUV��$V�SDUW�¿YH�ZLOO�GHPRQVWUDWH��WKH�FRXUW�LQ�Létourneau�ZDV�
HVSHFLDOO\�FRQFHUQHG�ZLWK�WKH�HIIRUWV�±�RU�ODFN�WKHUHRI�±�RI�WREDFFR�PDQX-
IDFWXUHUV� WR�ZDUQ� XVHUV� RI� SRWHQWLDO� KDUPV� DVVRFLDWHG�ZLWK� VPRNLQJ��7KH�
FRXUW�XOWLPDWHO\�IRXQG�WKDW�WKH�ZDUQLQJV�SURYLGHG�E\�WKH�WREDFFR�FRPSDQLHV�
ZHUH�LQDGHTXDWH��%HIRUH�H[DPLQLQJ�Létourneau��ZH�ZLOO�¿UVW�UHYLHZ�WKH�KLV-
WRU\�RI�WREDFFR�OLWLJDWLRQ�LQ�&DQDGD��

iii. toBacco litiGation in canada

&LYLO�OLWLJDWLRQ�LV�RQH�RI�WKH�PDQ\�VXJJHVWHG�ZD\V�WKDW�ODZ�FDQ�EH�XVHG�
WR� DVVLVW� LQ� REHVLW\� SUHYHQWLRQ��PDQDJHPHQW�� DQG� WUHDWPHQW��7KLV� UHFRP-
PHQGDWLRQ�� LQ� ODUJH�SDUW��KDV�EHHQ�PRWLYDWHG�E\� WKH�SHUFHLYHG�VXFFHVV�RI�
WREDFFR�OLWLJDWLRQ��7REDFFR�OLWLJDWLRQ�KDV�SOD\HG�D�FULWLFDO�UROH�DV�SDUW�RI�D�
EURDGHU�WREDFFR�FRQWURO�VWUDWHJ\��7REDFFR�ODZVXLWV�KDYH�KHOSHG�WR�VKDSH�WKH�
SROLF\�HQYLURQPHQW�DQG� UHIUDPH� WKH�SXEOLF�GLVFRXUVH��DQG�KDYH� LPSDFWHG�
WKH�VDOH�RI�WREDFFR�SURGXFWV�121�+RZHYHU��ZKLOH�WKH�H[SHULHQFH�RI�WREDFFR�
OLWLJDWLRQ�PD\�SURYLGH�D�XVHIXO�WHPSODWH�DQG�OHDUQLQJ�RSSRUWXQLW\�IRU�REHV-

119� 6HH�H�J��Pittman Estate v Bain��>����@�����'/5���WK������DW���������$&:6�
��G�� �����Bow Valley Husky (Bermuda) Ltd v Saint John Shipbuilding Ltd��
>����@�����'/5���WK����DW��������$&:6���G�������1)/'&$���Strata Plan 
1���Y�&KDUPJORZ�3URGXFWV��>����@�%&-�1R�������4/��DW�SDUD�������$&:6�
��G�������%&6&���Muir v Volvo Canada Ltd��>����@�%&-�1R�������4/��DW�SDUD�
���������%&3&�����Walford (Litigation Guardian of) v Jacuzzi Canada Inc��
>����@�2-�1R�������4/��DW�SDUD������ >����@�27&������6XS�&W�-�� ��Privest 
Properties Ltd v Foundation Co of Canada�������'/5���WK������DW������>����@�
���::5������%&6&���More v Bauer Nike Hockey Inc���>����@���::5�����
DW�SDUD���������%&/5���WK������6&���Can-Arc Helicopters Ltd v Textron Inc��
>����@����'/5���WK������DW������>����@���::5������%&6&���Ocean Falls 
Corp v Worthington (Canada) Inc��>����@�%&-�1R������4/��DW�SDUD����������
&DUVZHOO%&�������:/�&DQ���%&6&���Double Bar L Ranching Ltd v Bayvet��
�����&DQ/,,������DW����6.4%���

120 Supra�QRWH����

121� 6HH�JHQHUDOO\�*UDKDP�(�.HOGHU�-U�	�5LFKDUG�$�'D\QDUG��³7KH�5ROH�RI�/LWLJD-
WLRQ�LQ�WKH�(IIHFWLYH�&RQWURO�RI�WKH�6DOHV�DQG�8VH�RI�7REDFFR´������������6WDQ�
/�	�3RO¶\�5HY�����&RQVWDQFH�$�1DWKDQVRQ��³6RFLDO�0RYHPHQWV�DV�D�&DWDO\VW�
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LW\�OLWLJDWLRQ�122�QRW�DOO�FRQVLGHU�WREDFFR�OLWLJDWLRQ�D�VXFFHVV�123�&ULWLFV�DOVR�
SRLQW�RXW�WKDW�IRRG�DQG�WREDFFR�DUH�GLVWLQFW�SXEOLF�KHDOWK�SUREOHPV�124�DQG�
WKDW�REHVLW\�SUHVHQWV�D�PRUH�FRPSOH[�SUREOHP�VLQFH�QR�VSHFL¿F�EHKDYLRXU�
�WREDFFR�XVH��RU�SURGXFW��WREDFFR��FDQ�EH�LGHQWL¿HG�DV�WKH�XQGHUO\LQJ�FDXVH�
RI�GLVHDVH�RU�LQMXU\�125 

3HUKDSV� WKH�ELJJHVW� FKDOOHQJH�ZLWK�XVLQJ� WREDFFR� OLWLJDWLRQ�DV�DQ�H[-
DPSOH�IRU�REHVLW\�OLWLJDWLRQ�LQ�&DQDGD�LV�WKH�GHDUWK�RI�WREDFFR�ODZVXLWV���� 

IRU�3ROLF\�&KDQJH��7KH�&DVH�RI�6PRNLQJ�DQG�*XQV´�������������-�RI�+HDOWK�
3ROLWLFV�	�/DZ�����

122� 0DQ\�VXJJHVW�WKDW�WKH�H[SHULHQFH�RI�WREDFFR�FRQWURO�FDQ�EH�XVHG�WR�DYRLG�SLW-
IDOOV��6HH�H�J��-RVKXD�/RJDQ�3HQQHO��³%LJ�)RRG¶V�7ULS�'RZQ�7REDFFR�5RDG��
:KDW�7REDFFR¶V�3DVW�&DQ�,QGLFDWH�$ERXW�)RRG¶V�)XWXUH´�������������%XII�3XE�
,QW�/-�����

123� 6HH�H�J��5�6KHS�0HOQLFN��³7REDFFR�/LWLJDWLRQ��*RRG�IRU�WKH�%RG\�EXW�1RW�WKH�
%RG\�3ROLWLF´�������������+HDOWK�3RO¶\�	�/������0DUVKDOO�%�.DSS��³7REDFFR�
/LWLJDWLRQ��5RXQG�7KUHH��,W¶V�WKH�0RQH\�DQG�WKH�3ULQFLSOH´�������������+HDOWK�
3RO¶\�	�/������0F0HQDPLQ�	�7LJOLR��supra�QRWH����DW�����

124� 0F0HQDPLQ�	�7LJOLR��supra�QRWH�����³>W@KH�FRQWUDVW�RI�IRRG�ZLWK�WREDFFR�LV�
VWDUN´� DW� ������7KH� DXWKRUV� IXUWKHU� QRWH� WKDW� ³>W@R�PRGHO� WREDFFR� OLWLJDWLRQ��
SURSRQHQWV�RI�REHVLW\�OLWLJDWLRQ�PD\�DWWHPSW�WR�REVFXUH�VRPH�RI�WKH�VLJQL¿FDQW�
GLIIHUHQFHV�EHWZHHQ�WREDFFR�DQG�IRRG´��supra�QRWH����DW�������6RPH�RI�WKHVH�
GLIIHUHQFHV�DUH�VLJQL¿FDQW��)RU�H[DPSOH��WKH�VDOH�RI�WREDFFR�WR�PLQRUV�LV�LOOHJDO��
ZKHUHDV�WKH�VDOH�RI�IDVW�IRRG�LV�QRW��6HH�3HQQHO��supra�QRWH�����DW������6HH�DOVR��
'D\QDUG��³/HVVRQV�IURP�7REDFFR�&RQWURO´��supra�QRWH����DW����±����

125� $GGLWLRQDOO\��FRQVLGHU�WKDW�LW� LV�ZLGHO\�KHOG�WKDW�WKHUH�LV�QR�VDIH�H[SRVXUH�WR�
WREDFFR� SURGXFWV��ZKLFK� FDQQRW� EH� VDLG� IRU� IRRG� SURGXFWV��7KDW� VDLG�� VRPH�
FRQWHQG�WKLV�PLJKW�DFWXDOO\�UHQGHU�WKH�IRRG�LQGXVWU\�PRUH�YXOQHUDEOH�±�DIWHU�
DOO��³ZKLOH�\RX�FDQQRW�VWRS�WREDFFR�IURP�EHLQJ�GDQJHURXV��\RX�FDQ�PDNH�IRRG�
OHVV�XQKHDOWK\�´�6HH�%pQpGLFW�&RHVWLHU��(VWHOOH�*R]ODQ�	�6WpSKDQ�0DUHWWH��³2Q�
)RRG�&RPSDQLHV�/LDELOLW\�IRU�2EHVLW\´�������������$PHULFDQ�-�$JULFXOWXUDO�
(FRQRPLFV���DW��±���

���� 6HH�/DUD�.KRXU\��0DULH�(YH�&RXWXUH�0pQDUG�	�2OJD�5HGNR��³7KH�5ROH�RI�
3ULYDWH�/DZ�LQ�WKH�&RQWURO�RI�5LVNV�$VVRFLDWHG�ZLWK�7REDFFR�6PRNLQJ��7KH�
&DQDGLDQ�([SHULHQFH´�����������$P�-�/�	�0HG�����DW������7KLV�LV�QRW�WR�VD\�
WKDW�WKH�SRWHQWLDO�IRU�WREDFFR�OLWLJDWLRQ�KDV�QRW�EHHQ�H[SORUHG��6HH�H�J��:HQG\�
/LQGHQ�� ³7KH� 3RWHQWLDO� IRU� D�7RUW�$FWLRQ� DJDLQVW�7REDFFR�0DQXIDFWXUHUV� LQ�
&DQDGD´������������$GYRFDWHV¶�6RF�-�����5RE�&XQQLQJKDP��³7REDFFR�3URG-
XFWV�/LDELOLW\�LQ�&RPPRQ�/DZ�&DQDGD��������������+HDOWK�/�&DQ�����0HJDQ�
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7REDFFR�OLWLJDWLRQ�LV�D�UHODWLYHO\�UHFHQW�SKHQRPHQRQ�LQ�&DQDGD�127�DQG�RQO\�
D�IHZ�FDVHV�KDYH�HYHU�PDGH�LW�WR�WKH�FRXUWV��,Q�SDUW��WKLV�PD\�VWHP�IURP�WKH�
IDFW� WKDW�&DQDGLDQV�KDYH�SXEOLFO\� IXQGHG�KHDOWK�FDUH��DQG�GR�QRW�QHHG� WR�
SXUVXH�FLYLO�OLWLJDWLRQ�LQ�RUGHU�WR�UHFRYHU�KHDOWK�FDUH�FRVWV��,W�LV�DOVR�OLNHO\�
UHOHYDQW� WKDW�� LQ� VWDUN�FRQWUDVW� WR�$PHULFDQ� ODZVXLWV��&DQDGLDQ�FRXUWV�DUH�
QRW�LQ�WKH�KDELW�RI�KDQGLQJ�RXW�VWDJJHULQJ�SXQLWLYH�GDPDJHV�DZDUGV��'LVFXV-
VLRQV�DERXW�&DQDGLDQ�WREDFFR�OLWLJDWLRQ�WKXV�IDU�KDYH�EHHQ�PRVWO\�OLPLWHG�
WR�KHDOWK�FDUH�FRVW�UHFRYHU\�DFWLRQV�LQLWLDWHG�E\�SURYLQFLDO�JRYHUQPHQWV�128 

(YDQV�� ³3URGXFWV�/LDELOLW\� LQ�2QWDULR�� ,V� WKH�7REDFFR� ,QGXVWU\� LQ�7URXEOH"´�
���������:LQGVRU�5HY�/HJDO�6RF�,VVXHV������

127� 7REDFFR� OLWLJDWLRQ�ZDV� VWLOO� VXI¿FLHQWO\� QRYHO� LQ�&DQDGD� LQ� ����� WKDW� VRPH�
TXHVWLRQHG�ZKHWKHU�RU�QRW�LW�ZRXOG�EH�SDUW�RI�&DQDGD¶V�SXEOLF�KHDOWK�DUVHQDO��
6HH�H�J��%DUEDUD�6LEEDOG��³:LOO�/LWLJDWLRQ�%HFRPH�3DUW�RI�3XEOLF�+HDOWK�$U-
VHQDO�LQ�&DQDGD¶V�:DU�$JDLQVW�6PRNLQJ"´���������������&0$-������DW��������
)RU�DQ�RYHUYLHZ�RI�WREDFFR�OLWLJDWLRQ�LQ�&DQDGD��VHH�.KRXU\��&RXWXUH�0pQDUG�
	�5HGNR��supra�QRWH������)RU�D�JHQHUDO�RYHUYLHZ�RI�WKH�XVH�RI�ODZ�LQ�WREDFFR�
FRQWURO�HIIRUWV�LQ�&DQDGD��VHH�YRQ�7LJHUVWURP��³7REDFFR�&RQWURO´��supra note 
���

128� ,Q�������%ULWLVK�&ROXPELD�HQDFWHG�WKH�Tobacco Damages Recovery Act��6%&�
������F������ ODWHU�UHQDPHG�WKH�Tobacco Damages and Health Care Cost Re-
covery Act��6%&�������F������7KHVH�DFWV�HQDEOHG�WKH�SURYLQFH�WR�VXH�WREDFFR�
FRPSDQLHV�WR�UHFRYHU�WKH�KHDOWK�FDUH�FRVWV��%RWK�$FWV�ZHUH�FKDOOHQJHG�E\�WKH�
WREDFFR� LQGXVWU\��$OO�SURYLQFHV�KDYH�VLQFH�HQDFWHG�VLPLODU� OHJLVODWLRQ��)RU�D�
GLVFXVVLRQ�DERXW�WKHVH�ODZVXLWV��VHH�)&�'H&RVWH��³6PRNHG��7UDGLWLRQ�DQG�WKH�
5XOH�RI�/DZ�LQ�British Columbia v. Imperial Tobacco Canada Ltd�´�����������
:LQGVRU�<%�$FFHVV�-XVW������(ULF�/H*UHVOH\��³5HFRYHULQJ�7REDFFR�&DXVHG�
3XEOLF�([SHQGLWXUHV�IURP�WKH�7REDFFR�,QGXVWU\��2SWLRQV�IRU�3URYLQFLDO�*RY-
HUQPHQWV´� �������� RQOLQH�� Non-Smoker’s Rights Association� �QVUD�DGQI�FD�
NH\�LVVXH�UHFRYHULQJ�WREDFFR�FDXVHG�SXEOLF�H[SHQGLWXUHV�IURP�WKH�WREDFFR�
LQGXVWU\�RSWLRQV�IRU�SURYLQFLDO�JRYHUQPHQWV�!� >SHUPD�FF�*:�0�1+�6@��
(OL]DEHWK�(GLQJHU��³7KH�7REDFFR�'DPDJHV�DQG�+HDOWK�&DUH�&RVWV�5HFRYHU\�
$FW�� JTI-Macdonald Crop. v. British Columbia (Attorney General)´� �������
�����&DQ�%XV�/-�����%DUEDUD�6LEEDOG��³$OO�3URYLQFHV�/LNHO\�WR�-RLQ�7REDFFR�
/LWLJDWLRQ´� ������� �������&0$-� ������'HYULQ� )URHVH�� ³3URIHVVRU� 5D]�� WKH�
5XOH�RI�/DZ��DQG�WKH�Tobacco Act´�������������&DQ�-/�	�-XU������5RELQ�0�
(OOLRW��³%ULWLVK�&ROXPELD¶V�7REDFFR�/LWLJDWLRQ�DQG�WKH�5XOH�RI�/DZ´�LQ�3DWULFLD�
+XJKHV�	�3DWULFN�$�0ROLQDUL��HGV��Participatory Justice in a Global Economy: 
The New Rule of Law� �0RQWUHDO�� &DQDGLDQ� ,QVWLWXWH� IRU� WKH�$GPLQLVWUDWLRQ�
RI� -XVWLFH�� ������� RQOLQH�� �FRPPRQV�DOODUG�XEF�FD�FJL�YLHZFRQWHQW�FJL"DUWLFO
H ����	FRQWH[W HPHULWXVBSXEV!� >SHUPD�FF��%/-�11'7@�� -DFRE� -� 6KHOOH\���
³7KH�&URZQ¶V�5LJKW�RI�5HFRYHU\�$FW´�������������+HDOWK�/�5HY����
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7KLV�LV�QRW�WR�VD\�WKDW�WKHUH�KDYH�EHHQ�QR�WREDFFR�ODZVXLWV�LQ�&DQDGD��
7KHUH�KDYH�EHHQ�D�IHZ��EXW�PRVW�ZHUH�GLVPLVVHG�E\�WKH�FRXUWV�EHIRUH�WKH�
VXEVWDQWLYH�FODLPV�ZHUH�DUJXHG��)RU�H[DPSOH�� WKH�FODLP� LQ�Perron v RJR 
MacDonald129��DOOHJLQJ�WKDW�WREDFFR�FRPSDQLHV�QHJOHFWHG�WR�GHWHUPLQH�ULVNV�
DVVRFLDWHG�ZLWK�VPRNLQJ�DQG�IDLOHG�WR�ZDUQ�XVHUV�DERXW�VXFK�ULVNV��ZDV�GLV-
PLVVHG�EHFDXVH�WKH�DFWLRQ�KDG�EHHQ�FRPPHQFHG�RXWVLGH�RI�WKH�DSSURSULDWH�
OLPLWDWLRQ�SHULRG��Caputo v Imperial Tobacco Ltd130�IDLOHG�WR�FHUWLI\�D�FODVV�
DFWLRQ�EHFDXVH�WKH�DFWLRQ�ZDV�GHHPHG�WR�EH�LQDSSURSULDWH�IRU�D�FODVV�SUR-
FHHGLQJ��&ODVV�FHUWL¿FDWLRQV�ZHUH�DOVR�GHQLHG�LQ�Ragoonanan Estate v Im-
perial Tobacco Ltd��ZKLFK�FODLPHG�FLJDUHWWHV�WR�EH�GHIHFWLYH�EHFDXVH�WKH\�
SRVHG�DQ�XQUHDVRQDEOH�ULVN�RI�LJQLWLQJ�UHVLGHQWLDO�¿UHV�131�DQG�LQ�Sparkes v 
Imperial Tobacco Canada Limited132��ZKLFK�FODLPHG�WKDW�WREDFFR�FRPSDQ-
LHV� GHFHLYHG� FRQVXPHUV� E\�PDUNLQJ� ³OLJKW´� RU� ³PLOG´� FLJDUHWWHV��$� FODVV�
ZDV�FHUWL¿HG�E\�WKH�%ULWLVK�&ROXPELD�6XSHULRU�&RXUW�LQ�Knight v Imperial 
Tobacco Canada Limited133��EXW�WKH�VXEVWDQWLYH�PDWWHUV�RI�WKH�FODLP�KDYH�
\HW�WR�EH�KHDUG��DV�WKH�FRXUW�FRQWLQXHV�WR�GHDO�ZLWK�SUHOLPLQDU\�PDWWHUV�134 
,QGLYLGXDO�VXLWV�KDYH�DOVR�KDG�YHU\�OLPLWHG�VXFFHVV��)RU�H[DPSOH��ZKLOH�-RH�
%DWWDJOLD�ZDV�VXFFHVVIXO� LQ�EULQJLQJ�D�FDVH�DJDLQVW� WREDFFR�FRPSDQLHV� WR�
WULDO�IRU�GDPDJHV�WKDW�UHVXOWHG�IURP�VPRNLQJ��KH�XOWLPDWHO\�ORVW�KLV�FODLP�135 

129� >����@�%&-�1R�������4/��DW�SDUDV���±�������%&$&������&$����

130� ������������'/5���WK������DW����������$&:6���G�������2QW�6XS�&W�-���

131� ,Q�WKLV�FDVH��WKUHH�SHRSOH�GLHG�ZKHQ�D�¿UH�VWDUWHG�LQ�WKH�WRZQKRPH�RI�'DYLQD�
5DJRRQDQDQ�E\�WKH�FLJDUHWWH�RI�RQH�RI�WKH�GHFHDVHG��$OWKRXJK�WKH�FRXUW�RQO\�
UHIXVHG�WR�FHUWLI\�WKH�DFWLRQ�DJDLQVW�WZR�RI�WKH�WKUHH�QDPHG�GHIHQGDQWV�LQLWLDOO\��
WKH�SODLQWLIIV�XOWLPDWHO\�IDLOHG�WR�KDYH�WKH�FODVV�FHUWL¿HG�DJDLQVW�WKH�WKLUG�GH-
IHQGDQW��6HH�Ragoonanan v Imperial Tobacco�� >����@����25� ��G������ DII¶G�
>����@����&3&���WK�������

132� �����1/7'�����DW�SDUDV����������������1ÀG�	�3(,5�����>Sparkes@�

133� �����%&6&�����DW�SDUD���������'/5���WK�������)RU�DFFHVV�WR�VRPH�RI�WKH�OLWL-
JDWLRQ�GRFXPHQWV��VHH�3K\VLFLDQV�IRU�D�6PRNH�)UHH�&DQDGD��³Kenneth Knight 
v. Imperial Tobacco Ltd�´��ODVW�YLVLWHG���0D\��������RQOLQH��Tobacco Litiga-
tion� �ZZZ�VPRNH�IUHH�FD�OLWLJDWLRQ�ZHESDJHV�.QLJKW�KWP!� >SHUPD�FF��/3)�
�*0�@�

134� 6HH�H�J��R v Imperial Tobacco�������6&&�����>����@���6&5�����WKH�6XSUHPH�
&RXUW�UHMHFWHG�,PSHULDO�7REDFFR¶V�DWWHPSW�WR�DGG�WKH�*RYHUQPHQW�RI�&DQDGD�DV�
D�WKLUG�SDUW\�WR�WKH�VXLW���

135 Battaglia v Imperial Tobacco��>����@�2-�1R�������4/���6XS�&W�-���7KLV�MXGJ-
PHQW�LV�LQWHUHVWLQJ�IRU�VHYHUDO�UHDVRQV��3HUKDSV�PRVW�VWULNLQJ�ZDV�WKH�IDFW�WKDW�
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:KLOH�LW�LV�UHSRUWHG�WKDW�KH�DSSHDOHG�WKH�UXOLQJ��KH�GLG�VR�ZLWKRXW�FRXQVHO��
DQG�GLHG�VKRUWO\�WKHUHDIWHU�����7KXV��LQ�&DQDGD��ORRNLQJ�WR�WREDFFR�OLWLJDWLRQ�
DV�DQ�H[DPSOH�IRU�REHVLW\�OLWLJDWLRQ�KDV�OLPLWHG�YDOXH��7KDW�OLPLWHG�YDOXH�KDV�
UHVXOWHG�LQ�WREDFFR�OLWLJDWLRQ��E\�DQG�ODUJH��EHLQJ�LJQRUHG�DV�D�VWUDWHJ\�WKDW�
FRXOG�EH�DGRSWHG��$W�PRVW��VFKRODUV�FRQVLGHULQJ�WKH�UROH�IRU�ODZ�LQ�REHVLW\�
SUHYHQWLRQ� UHIHU� WR� OLWLJDWLRQ� LQ�SDVVLQJ137�±�DQG�RIWHQ�VLPSO\� UHIHU� WR� WKH�
$PHULFDQ�H[SHULHQFH�138 Létourneau�PD\�FKDQJH�WKLV��

0U��%DWWDJOLD��ZKR�KDG�ZRUNHG�IRU�WKH�WREDFFR�FRPSDQ\�5RWKPDQV��ZDV�ZLOO-
LQJ�WR�VHWWOH�KLV�FDVH�IRU�D�VXP�RI�RQH�GROODU�DQG�DQ�DSRORJ\��7KH�GHIHQGDQWV�
SUHIHUUHG�D�WULDO��)RU�PHGLD�FRYHUDJH��VHH�3K\VLFLDQV�IRU�D�6PRNH�)UHH�&DQ-
DGD��³%DWWDJOLD�YV��,PSHULDO�7REDFFR�HW�DO�´��ODVW�YLVLWHG���0D\��������RQOLQH��
Tobacco Litigation� �ZZZ�VPRNH�IUHH�FD�OLWLJDWLRQ�ZHESDJHV�%DWWDJOLD�KWP!�
>SHUPD�FF�%9:��438/@�>36&)��³%DWWDJOLD´@�

���� 6HH�36)&��³%DWWDJOLD´��supra�QRWH�����

137� 6HH�H�J��5LHV��³3LOLQJ�RQ�WKH�/DZV´��supra�QRWH����DW������$Q�H[FHSWLRQ�PLJKW�
EH�1ROD�0�5LHV�	�%DUEDUD�YRQ�7LJHUVWURP��³/DZ�DQG�WKH�3URPRWLRQ�RI�+HDOWK\�
1XWULWLRQ� DQG�3K\VLFDO�$FWLYLW\´�� LQ�7UDFH\�0�%DLOH\��7LPRWK\�&DXO¿HOG�	�
1ROD�0�5LHV�� HGV��Public Health Law & Policy in Canada�� �UG� HG� �0DUN-
KDP��/H[LV1H[LV������������DW����±���>5LHV�	�YRQ�7LJHUVWURP��³/DZ�DQG�WKH�
3URPRWLRQ� RI�+HDOWK\�1XWULWLRQ� DQG�3K\VLFDO�$FWLYLW\´@��7KH� DXWKRUV� VSHQG�
VHYHUDO�SDJHV�RQ�OLWLJDWLRQ�LQ�WKLV�DUHD�DQG�LGHQWLI\�GHFHSWLYH�PDUNHWLQJ�DV�WKH�
PRVW�SURPLVLQJ�W\SH�RI�DFWLRQ��

138� ,Q�WKH�H[DPSOHV�JLYHQ�LQ�QRWH������5LHV��³3LOLQJ�RQ�WKH�/DZV´��supra note 15 
DW�����UHIHUV�RQO\�WR�)UDQN��supra�QRWH����DQG�'D\QDUG��+RZDUG�	�:LONLQJ��
supra�QRWH�����5LHV�	�YRQ�7LJHUVWURP��³/DZ�DQG� WKH�3URPRWLRQ�RI�+HDOWK\�
1XWULWLRQ�DQG�3K\VLFDO�$FWLYLW\´��supra�QRWH�����UHIHUV�DOPRVW�H[FOXVLYHO\�WR�
86�DXWKRULWLHV�DQG�FDVHV��UHIHUHQFLQJ�RQO\�D�FODVV�DFWLRQ�DJDLQVW�9LWDPLQZDWHU�
DV�D�&DQDGLDQ�H[DPSOH��7KLV�DFWLRQ�KDV�VLQFH�EHHQ�GLVFRQWLQXHG��6HH�Wilkinson 
v Coca-Cola Ltd� ����1RYHPEHU� �������0RQWUHDO��4XH�&$� ��������������
�����GHVLVWPHQW���RQOLQH��Consumer Law Group��ZZZ�FOJ�RUJ�SGI�������'LV-
FRQWLQXDQFH�SGI!�>SHUPD�FF�44����306@��(OVHZKHUH��5LHV�	�YRQ�7LJHUVWRP�
QRWH� WKDW� WKH�EXON�RI� WKH� OLWHUDWXUH�RQ� OHJDO� LQWHUYHQWLRQV�KDV� IRFXVHG�RQ� WKH�
OHJDO�DQG�FXOWXUDO�FRQWH[W�LQ�WKH�8QLWHG�6WDWHV��EXW�XQIRUWXQDWHO\�WKH\�GR�QRW�
DGGUHVV�OLWLJDWLRQ��5LHV�	�YRQ�7LJHUVWRP��³/HJDO�,QWHUYHQWLRQV´��supra note 15 
DW�����
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iv. létourneau c Jti-Macdonald 

5HSUHVHQWLQJ�����PLOOLRQ�4XHEHFRLV��DQG�VHHNLQJ�GDPDJHV�XSZDUGV�RI�
����ELOOLRQ�139 Létourneau LV�WKH�ODUJHVW�ODZVXLW�RI�LWV�NLQG�LQ�&DQDGLDQ�KLV-
WRU\�140� ,W� VSHQW�PRUH� WKDQ����\HDUV� LQ� WKH� FRXUWV� EHIRUH� FHUWL¿FDWLRQ�ZDV�
JUDQWHG�LQ������±�WKH�FODLP�VXLW�RULJLQDWHG�LQ�WZR�FODVV�DFWLRQV�WKDW�ZHUH�
ERWK�¿OOHG�LQ�������,Q�0D\�RI�������-XVWLFH�5LRUGDQ�IRXQG�IRU�WKH�SODLQWLIIV��
KROGLQJ� WKH� WKUHH� GHIHQGDQW� WREDFFR� FRPSDQLHV�� ,PSHULDO� 7REDFFR�� -7,�
0DF'RQDOG��DQG�5RWKPDQV��%HQVRQ�	�+HGJHV��OLDEOH�IRU�RYHU�����ELOOLRQ�
IRU�VHYHUDO�IDXOWV��LQFOXGLQJ�IDLOLQJ�WR�ZDUQ�FRQVXPHUV�DERXW�WKH�ULVNV�LQKHU-
HQW�LQ�WKHLU�SURGXFWV��

7KH�JHQHVLV�RI�Létourneau�ZDV�WZR�VHSDUDWH�FODVV�DFWLRQV��7KH�¿UVW��WKH�
Létourneau141�¿OH��ZDV�EURXJKW�RQ�EHKDOI�RI�SHUVRQV�LQ�4XpEHF�ZKR�ZHUH�
GHSHQGHQW�RQ�QLFRWLQH��0V��/pWRXUQHDX�RULJLQDOO\�LQLWLDWHG�D�VPDOO�FODLPV�
FDVH��VHHNLQJ�D������UHLPEXUVHPHQW�IRU�QLFRWLQH�SDWFKHV�142�7KH�VHFRQG��WKH�
Blais�¿OH�143�ZDV�EURXJKW�RQ�EHKDOI�RI�VPRNHUV�LQ�4XpEHF�ZKR�KDG�VPRNHG�

139� 6HH�³4XHEHF�6PRNHUV��7REDFFR�)LUPV�)DFH�RII�LQ����%�/DZVXLW´��CBC News�����
0DUFK� ������� RQOLQH�� �ZZZ�FEF�FD�QHZV�FDQDGD�PRQWUHDO�VWRU\������������
TXHEHF�WREDFFR�ODZVXLW�GDPDJHV�VPRNLQJ�UHODWHG�LOOQHVV�KWPO!� >SHUPD�FF�
04�+��.�.@��

140� 6HH�$QGUHZ�&KXQJ��³7REDFFR�/DZVXLW��/DQGPDUN�&DVH�/DXQFKHG�E\�6PRN-
HUV�0DNHV�,W�WR�4XHEHF�&RXUW´��Toronto Star�����0DUFK��������RQOLQH���ZZZ�
WKHVWDU�FRP�QHZV�FDQDGD������������WREDFFRBODZVXLWBODQGPDUNBFDVHB
ODXQFKHGBE\BVPRNHUVBPDNHVBLWBWRBTXHEHFBFRXUW�KWPO!� >SHUPD�FF��<:��
9.1(@��)RU�D�FRPSUHKHQVLYH�RYHUYLHZ�RI� WREDFFR� OLWLJDWLRQ� LQ�&DQDGD�� LQ-
FOXGLQJ�DFFHVV�WR�RULJLQDO�GRFXPHQWV��VWDWHPHQWV�RI�FODLPV��HWF���VHH�3K\VLFLDQV�
IRU�D�6PRNH�)UHH�&DQDGD��³/LWLJDWLRQ´��ODVW�YLVLWHG���0D\��������RQOLQH��To-
bacco Litigation��ZZZ�VPRNH�IUHH�FD�OLWLJDWLRQ!�>SHUPD�FF�)7�;�74%;@�

141 Supra�QRWH����DW�SDUD����7KH�IXOO�FDVH�QDPH�LV�Cécilia Létourneau c JTI-Mac-
donald Corp, Imperial Tobacco Canada Ltd & Rothmans, Benson & Hedges 
Inc��DQG�WKH�FRXUW�QXPEHU�DVVLJQHG�WR�WKH�FDVH�LV�������������������

142 Létourneau c Imperial Tobacco ltée������'/5���WK������DW������>����@�5-4�
�����

143 Létourneau��supra�QRWH����DW�SDUD����7KH�IXOO�FDVH�QDPH�LV�Conseil Québecois 
sur le Tabac et la Santé and Jean-Yves Blais c JTI-Macdonald Corp, Imperial 
Tobacco Canada Ltd & Rothmans, Benson & Hedges Inc��DQG�WKH�FRXUW�QXP-
EHU�DVVLJQHG�WR�WKH�FDVH�LV������������������
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D�PLQLPXP�RI�¿YH�SDFN�\HDUV��ZKLFK�DPRXQWV�WR��������FLJDUHWWHV�144�DQG�
KDG�EHHQ�GLDJQRVHG�ZLWK�OXQJ�FDQFHU��FDQFHU�RI�WKH�WKURDW��RU�HPSK\VHPD�145 
7KHVH�FODLPV�ZHUH�EURXJKW�DJDLQVW�WKH�WKUHH�DIRUHPHQWLRQHG�WREDFFR�FRP-
SDQLHV��%HWZHHQ�WKH�WZR�¿OHV��WKHUH�ZHUH�HLJKW�FRPPRQ�TXHVWLRQV�RI�IDFW�
DQG�ODZ�EHIRUH�WKH�FRXUW��DOWKRXJK�WKH�FRXUW�RQO\�FRQVLGHUHG�VHYHQ�����7KHVH�
VHYHQ�TXHVWLRQV�DUH�LGHQWL¿HG�LQ�7DEOH����

Table 2. The Seven Common Questions Considered in Létourneau

$�� 'LG�WKH�'HIHQGDQWV�PDQXIDFWXUH��PDUNHW��DQG�VHOO�D�SURGXFW�WKDW�ZDV�
GDQJHURXV�DQG�KDUPIXO�WR�WKH�KHDOWK�RI�FRQVXPHUV"

%�� 'LG�WKH�'HIHQGDQWV�NQRZ��RU�ZHUH�WKH\�SUHVXPHG�WR�NQRZ�RI�WKH�ULVNV�DQG�
GDQJHUV�DVVRFLDWHG�ZLWK�WKH�XVH�RI�WKHLU�SURGXFWV"

&�� 'LG�WKH�'HIHQGDQWV�NQRZLQJO\�SXW�RQ�WKH�PDUNHW�D�SURGXFW�WKDW�FUHDWHV�
GHSHQGHQFH�DQG�GLG�WKH\�FKRRVH�QRW�WR�XVH�WKH�SDUWV�RI�WKH�WREDFFR�
FRQWDLQLQJ�D�OHYHO�RI�QLFRWLQH�VXI¿FLHQWO\�ORZ�WKDW�LW�ZRXOG�KDYH�KDG�
WKH�HIIHFW�RI�WHUPLQDWLQJ�WKH�GHSHQGHQFH�RI�D�ODUJH�SDUW�RI�WKH�VPRNLQJ�
SRSXODWLRQ"

'�� 'LG�WKH�'HIHQGDQWV�WULYLDOL]H�RU�GHQ\�RU�HPSOR\�D�V\VWHPDWLF�SROLF\�RI�QRQ�
GLYXOJDWLRQ�RI�VXFK�ULVNV�DQG�GDQJHUV"�

(�� 'LG�WKH�'HIHQGDQWV�HPSOR\�PDUNHWLQJ�VWUDWHJLHV�FRQYH\LQJ�IDOVH�
LQIRUPDWLRQ�DERXW�WKH�FKDUDFWHULVWLFV�RI�WKH�LWHPV�VROG"

)�� 'LG�WKH�'HIHQGDQWV�FRQVSLUH�DPRQJ�WKHPVHOYHV�WR�PDLQWDLQ�D�FRPPRQ�IURQW�
LQ�RUGHU�WR�LPSHGH�XVHUV�RI�WKHLU�SURGXFWV�IURP�OHDUQLQJ�RI�WKH�LQKHUHQW�
GDQJHUV�RI�VXFK�XVH"

*�� 'LG�WKH�'HIHQGDQWV�LQWHQWLRQDOO\�LQWHUIHUH�ZLWK�WKH�ULJKW�WR�OLIH��SHUVRQDO�
VHFXULW\��DQG�LQYLRODELOLW\�RI�WKH�FODVV�PHPEHUV"

7KH�FRXUW�ZDV�FKDUJHG�ZLWK�GHWHUPLQLQJ�ZKHWKHU�WKH�WKUHH�FRPSDQLHV�ZHUH�
UHVSRQVLEOH� IRU� PRUDO� �FRPSHQVDWRU\�� GDPDJHV� DQG� SXQLWLYH� GDPDJHV��

144� 7KH�FRXUW�KDG�D�IRUPXOD�IRU�WKLV��³$�µSDFN�\HDU¶�LV�WKH�HTXLYDOHQW�RI�VPRNLQJ�
������FLJDUHWWHV��DV�IROORZV����SDFN�RI����FLJDUHWWHV�D�GD\�RYHU�RQH�\HDU������[�
��� �������,W�LV�DOVR�DWWDLQHG�E\����FLJDUHWWHV�D�GD\�IRU�WZR�\HDUV��WZR�FLJDUHWWHV�
D�GD\�IRU����\HDUV�HWF�´��ibid�DW�SDUD����Q�����7KXV����³SDFN�\HDUV´�DPRXQWV�WR�
�������FLJDUHWWHV����[��������

145� 6HH�ibid�DW�SDUD����ERWK�FODVV�GHVFULSWLRQV�DUH�LGHQWL¿HG��

���� 6HH�ibid�DW�SDUDV��±���
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)RU� WKH�Blais� ¿OH�� -XVWLFH�5LRUGDQ� IRXQG� WKH� GHIHQGDQWV� OLDEOH� IRU�PRUDO�
�FRPSHQVDWRU\�� DQG� SXQLWLYH� GDPDJHV� RQ� IRXU� JURXQGV�147� +H� DZDUGHG�
���������������LQ�PRUDO�GDPDJHV�148�ZKLFK��ZLWK�LQWHUHVW�DQG�DGGLWLRQDO�LQ-
GHPQLW\��DPRXQWHG�WR�������ELOOLRQ�149� �8QGHU�WKH�Létourneau�¿OH��-XVWLFH�
5LRUGDQ�IRXQG�WKH�GHIHQGDQWV�DW�IDXOW�XQGHU�WKH�VDPH�KHDGV�RI�GDPDJH��EXW�
GLG�QRW�DVVHVV�FRPSHQVDWRU\�GDPDJHV��FRQWHQGLQJ�WKDW�WKH�SODLQWLIIV�IDLOHG�
WR�SURYLGH� VXI¿FLHQW� DFFXUDF\� IRU� WKH� WRWDO� DPRXQW�RI� WKHLU� FODLPV�150�)RU�
ERWK�DFWLRQV� WRJHWKHU�� WKH�FRXUW�DZDUGHG�D� WRWDO�RI�������������� LQ�SXQL-
WLYH�GDPDJHV��2I�WKLV���������������ZDV�DWWULEXWHG�WR�WKH�Létourneau�¿OH�151 
*LYHQ�WKH�KLJK�GDPDJHV�DZDUGHG�IRU� WKH�Blais�¿OH�� WKH�FRXUW�UHGXFHG�WKH�
SXQLWLYH�GDPDJH�FODLP�LQ�WKLV�¿OH�WR���������SHU�FRPSDQ\��UHSUHVHQWLQJ�D�
GROODU�IRU�HDFK�&DQDGLDQ�GHDWK�WKH�WREDFFR�LQGXVWU\�FDXVHV�HYHU\�\HDU�152 

%HIRUH�SURFHHGLQJ��LW�LV�LPSRUWDQW�WR�QRWH�WKDW�PXFK�RI�ZKDW�WKH�FRXUW�
GLVFXVVHV�LQ�Létourneau�LV�VSHFL¿F�WR�4XpEHF�153�7KH�SODLQWLIIV¶�FODLPV�ZHUH�
JURXQGHG�LQ�4XpEHF¶V�&RQVXPHU�3URWHFWLRQ�$FW154�DQG�Charter of Human 
Rights and Freedoms155��DQG�UHOLHG�RQ�WKH�DSSOLFDWLRQ�RI�4XpEHF¶V�Tobacco-
Related Damages and Health Care Costs Recovery Act�����1RWZLWKVWDQGLQJ�
WKLV��WKH�FRXUW¶V�DUWLFXODWLRQ�DERXW�WKH�GXW\�WR�ZDUQ�LV�UHOHYDQW�IRU�WKH�UHVW�

147� 6HH�ibid�DW�SDUD�����

148� 6HH�ibid�DW�SDUD������

149� 6HH�ibid�DW�SDUD������

150� 6HH�ibid�DW�SDUD�����

151� 6HH� ibid�DW�SDUD�������7KH�FRXUW�DVVHVVHG�SXQLWLYH�GDPDJHV� IRU�ERWK�¿OHV�DW�
RQFH��DQG�WKHQ�DWWULEXWHG�����WR�WKH�Blais�¿OH�DQG�����IRU�WKH�Létourneau�¿OH��
6HH�ibid�DW�SDUD������

152� 6HH�ibid�DW�SDUD�������

153� 6HH� ibid� DW� SDUD� �����)RU� H[DPSOH��PDQ\�RI� WKH�¿QGLQJV� DUH� VSHFL¿F� WR� WKH�
OHJLVODWLRQ� FRQVLGHUHG�� VXFK� DV� WKH� GLVFXVVLRQ� RI� WKH� XVH� RI� HSLGHPLRORJLFDO�
HYLGHQFH�XQGHU�WKH�Tobacco-Related Damages and Health Care Cost Recovery 
Act��&4/5��F�5�����������>Cost Recovery Act@�

154� &4/5��F�3������

155� &4/5��F�&����

��� Cost Recovery Act��supra�QRWH������7KH�FRQVWLWXWLRQDOLW\�RI�WKH�OHJLVODWLRQ�KDV�
EHHQ�XSKHOG�E\�WKH�4XpEHF�FRXUWV��6HH�Imperial Tobacco Canada Ltd c Qué-
bec (PG)�������4&&6������DII¶G������4&&$�������OHDYH�WR�DSSHDO�WR�6&&�
UHIXVHG�����������0D\�������
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RI�&DQDGD��,QGHHG��-XVWLFH�5LRUGDQ�QRWHG�WKDW�WKH�UXOHV�UHODWLQJ�WR�WKH�GXW\�
WR�ZDUQ� LQ�4XpEHF� DQG� WKH� FRPPRQ� ODZ�SURYLQFHV� DUH� VXI¿FLHQWO\� VLPL-
ODU��KROGLQJ�WKDW�³WKH�LVVXH�RI�D�PDQXIDFWXUHU¶V�GXW\�WR�ZDUQ�LV�RQH�ZKHUH�
WKH�WZR�OHJDO�V\VWHPV�FRH[LVWLQJ�LQ�&DQDGD�VHH�WKH�ZRUOG�LQ�D�VLPLODU�ZD\��
DQG�IRU�ZKLFK�ZH�VHH�QR�REVWDFOH�WR�ORRNLQJ�WR�FRPPRQ�ODZ�GHFLVLRQV�IRU�
LQVSLUDWLRQ�´157�0RUHRYHU��DV�ZLOO�EH�GLVFXVVHG�QH[W��PXFK�RI�WKH�FRXUW¶V�GLV-
FXVVLRQ�RI�WKH�GXW\�WR�ZDUQ�LQ�4XpEHF�LV�GHULYHG�IURP�DQG�FRQVLVWHQW�ZLWK�
WKH�FRPPRQ�ODZ��

Létourneau�FRQFHUQHG�WREDFFR�PDQXIDFWXUHUV¶�GXW\�WR�ZDUQ�FRQVXPHUV�
RI�WKH�ULVNV�LQKHUHQW�LQ�WREDFFR�XVH��UHIHUUHG�WR�LQ�WKH�FDVH�DV�WKH�³REOLJDWLRQ�
WR�LQIRUP´��158�-XVWLFH�5LRUGDQ�LGHQWL¿HG����DVSHFWV�RI�WKH�GXW\�WR�ZDUQ�LQ�
WKH�FRQWH[W�RI�DUWLFOH������RI�WKH�&LYLO�&RGH�RI�4XpEHF��VHH�7DEOH�����DQG�
LQ�VR�GRLQJ�UHOLHV�RQ�+ollis, Lambert,�DQG�Buchan�DV�DXWKRULWLHV�IRU�VHYHUDO�
RI�WKHVH�SULQFLSOHV�159�$�FRPSDULVRQ�RI�WKHVH�ZLWK�WKH�Buchan�VWDQGDUG�IRU�
DGHTXDF\�GHPRQVWUDWHV�FRQVLGHUDEOH�RYHUODS�DQG�JHQHUDO�DJUHHPHQW��

157 Létourneau��supra�QRWH����DW�SDUD�����

158� 6HH�H�J��ibid�DW�SDUD����

159� 6HH�ibid�DW�SDUD������RI�WKH����SULQFLSOHV��-XVWLFH�5LRUGDQ�FLWHG�Hollis��supra 
QRWH����DV�WKH�DXWKRULW\�IRU�SULQFLSOHV���������DQG����Lambert��supra�QRWH����
IRU�SULQFLSOHV������DQG����DQG�Buchan��supra�QRWH����IRU�SULQFLSOH�����-XVWLFH�
5LRUGDQ�WKHQ�FLWHG�D�VXPPDWLRQ��ibid�DW�SDUD������IURP�3LHUUH�*DEULHO�-RELQ�	�
0LFKHOOH�&XP\Q��La vente���UG�HG���&RZDQVYLOOH��eGLWLRQV�<YRQ�Blais��������
DW����±���
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Table 3. Eleven Principles of the Manufacturer’s Duty to Warn

��� 7KH�GXW\�WR�ZDUQ�³VHUYHV�WR�FRUUHFW�WKH�NQRZOHGJH�LPEDODQFH�EHWZHHQ�
PDQXIDFWXUHUV�DQG�FRQVXPHUV�E\�DOHUWLQJ�FRQVXPHUV�WR�DQ\�GDQJHUV�DQG�
DOORZLQJ�WKHP�WR�PDNH�LQIRUPHG�GHFLVLRQV�FRQFHUQLQJ�WKH�VDIH�XVH�RI�WKH�
SURGXFW´����

��� $�PDQXIDFWXUHU�NQRZV�RU�LV�SUHVXPHG�WR�NQRZ�WKH�ULVNV�DQG�GDQJHUV�
FUHDWHG�E\�LWV�SURGXFW��DV�ZHOO�DV�DQ\�PDQXIDFWXULQJ�GHIHFWV�IURP�ZKLFK�LW�
PD\�VXIIHU�

��� 7KH�PDQXIDFWXUHU�LV�SUHVXPHG�WR�NQRZ�PRUH�DERXW�WKH�ULVNV�RI�XVLQJ�LWV�
SURGXFWV�WKDQ�LV�WKH�FRQVXPHU�

��� 7KH�FRQVXPHU�UHOLHV�RQ�WKH�PDQXIDFWXUHU�IRU�LQIRUPDWLRQ�DERXW�VDIHW\�
GHIHFWV�

��� ,W�LV�QRW�HQRXJK�IRU�D�PDQXIDFWXUHU�WR�UHVSHFW�UHJXODWLRQV�JRYHUQLQJ�
LQIRUPDWLRQ�LQ�WKH�FDVH�RI�D�GDQJHURXV�SURGXFW�

��� 7KH�LQWHQVLW\�RI�WKH�GXW\�WR�LQIRUP�YDULHV�DFFRUGLQJ�WR�WKH�FLUFXPVWDQFHV��
WKH�QDWXUH�RI�WKH�SURGXFW�DQG�WKH�OHYHO�RI�NQRZOHGJH�RI�WKH�SXUFKDVHU��DQG�
WKH�GHJUHH�RI�GDQJHU�LQ�D�SURGXFW¶V�XVH��WKH�JUDYHU�WKH�GDQJHU�WKH�KLJKHU�WKH�
GXW\�WR�LQIRUP�

��� 0DQXIDFWXUHUV�RI�SURGXFWV�WR�EH�LQJHVWHG�RU�FRQVXPHG�LQ�WKH�KXPDQ�ERG\�
KDYH�D�KLJKHU�GXW\�WR�LQIRUP�

��� :KHUH�WKH�RUGLQDU\�XVH�RI�D�SURGXFW�EULQJV�D�ULVN�RI�GDQJHU��D�JHQHUDO�
ZDUQLQJ�LV�QRW�VXI¿FLHQW��WKH�ZDUQLQJ�PXVW�EH�VXI¿FLHQWO\�GHWDLOHG�WR�JLYH�
WKH�FRQVXPHU�D�IXOO�LQGLFDWLRQ�RI�HDFK�RI�WKH�VSHFL¿F�GDQJHUV�DULVLQJ�IURP�
WKH�XVH�RI�WKH�SURGXFW�

��� 7KH�PDQXIDFWXUHU¶V�NQRZOHGJH�WKDW�LWV�SURGXFW�KDV�FDXVHG�ERGLO\�GDPDJH�
LQ�RWKHU�FDVHV�WULJJHUV�WKH�SULQFLSOH�RI�SUHFDXWLRQ�ZKHUHE\�LW�VKRXOG�ZDUQ�RI�
WKDW�SRVVLELOLW\�

���� 7KH�REOLJDWLRQ�WR�LQIRUP�LQFOXGHV�WKH�GXW\�QRW�WR�JLYH�IDOVH�LQIRUPDWLRQ��LQ�
WKLV�DUHD��ERWK�DFWV�DQG�RPLVVLRQV�PD\�DPRXQW�WR�IDXOW�

���� 7KH�REOLJDWLRQ�WR�LQIRUP�LQFOXGHV�WKH�GXW\�WR�SURYLGH�LQVWUXFWLRQV�DV�WR�KRZ�
WR�XVH�WKH�SURGXFW�VR�DV�WR�DYRLG�RU�PLQLPL]H�ULVN�

2QH�RI�WKH�FHQWUDO�LVVXHV�LQ�WKH�FDVH�ZDV�WKH�SRLQW�DW�ZKLFK�WREDFFR�PDQXIDF-
WXUHUV¶�GXW\�WR�ZDUQ�ZRXOG�EH�UHQGHUHG�XQQHFHVVDU\�JLYHQ�WKH�SUH�H[LVWLQJ�
NQRZOHGJH�RI�FRQVXPHUV��$V�-7,�0DF'RQDOG�DUJXHG��³>W@KHUH�LV�QR�REOLJD-

��� Létourneau��supra�QRWH����DW�SDUD�����FLWLQJ�Hollis��supra�QRWH����DW�SDUD����
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WLRQ�WR�ZDUQ�WKH�ZDUQHG�´����7KLV�LV�D�FRPPRQ�UHIUDLQ�IRU�WREDFFR�FRPSDQ-
LHV�±�WKDW�WKH\�KDG�QR�GXW\�WR�ZDUQ�FRQVXPHUV�WKDW�ZHUH�DOUHDG\�DZDUH�RI�
WKH�ULVNV�DVVRFLDWHG�ZLWK�VPRNLQJ�����7R�WKLV�HQG�� WKH\�FRQWHQGHG�WKDW� WKH�
SXEOLF�ZDV�UHFHLYLQJ�VXI¿FLHQW�LQIRUPDWLRQ�DERXW�WKH�GDQJHUV�RI�VPRNLQJ�
IURP�RWKHU�VRXUFHV��LQFOXGLQJ�SDUHQWV��VFKRROV��GRFWRUV��DQG�WKH�PDQGDWRU\�
ZDUQLQJ�ODEHOV�UHTXLUHG�E\�WKH�JRYHUQPHQW�����2QH�RI� WKH�LPSRUWDQW� WDVNV�
VHW�EHIRUH�WKH�FRXUW�ZDV�WR�GHWHUPLQH�ZKHQ�WKH�JHQHUDO�SXEOLF�ZRXOG�KDYH�
VXI¿FLHQW�NQRZOHGJH� WR� UHQGHU�ZDUQLQJV�PRRW�� -XVWLFH�5LRUGDQ�JRHV� LQWR�
FRQVLGHUDEOH�GHWDLO�WR�PDNH�WKLV�GHWHUPLQDWLRQ��DQG�XOWLPDWHO\�LGHQWL¿HV�D�
³NQRZOHGJH�GDWH´�RI���-DQXDU\������IRU�WKH�Blais�¿OH�DQG���0DUFK������IRU�
WKH�Létourneau�¿OH�����)RU�ERWK�¿OHV�� WKH�PDQXIDFWXUHU¶V� UHVSRQVLELOLW\� WR�
ZDUQ�FRQVXPHUV�FHDVHG�DV�RI�WKHVH�GDWHV��

7KXV��WKH�FRQGXFW�WKH�FRXUW�ZDV�FRQVLGHULQJ�IRU�HDFK�¿OH�ZDV�WKDW�ZKLFK�
RFFXUUHG� SULRU� WR� WKH� LGHQWL¿HG� NQRZOHGJH� GDWHV�� ,I� WKH� FRPSDQLHV� NQHZ�
GXULQJ�WKH�LGHQWL¿HG�FODVV�SHULRG�RI�WKH�LQFUHDVHG�ULVN�RI�GLVHDVH�RU�GHSHQG-
HQFH�� WKH\� ZHUH� REOLJDWHG� WR� ZDUQ� FRQVXPHUV� DFFRUGLQJO\����� &RQVLVWHQW�
ZLWK� WKH�FDVH� ODZ�RQ�SRLQW�� LI� WKH�ZDUQLQJV�SURYLGHG�ZHUH� LQFRPSOHWH�RU�
GLG�QRW�VXI¿FLHQWO\�LGHQWLI\�WKH�QDWXUH�RU�GHJUHH�RI�GDQJHU��WKHQ�WKH�REOLJD-
WLRQ�ZDV�QRW�PHW�����,PSRUWDQWO\��-XVWLFH�5LRUGDQ�QRWHG�WKDW�WKH�REOLJDWLRQ�
WR�SURYLGH�D�ZDUQLQJ�LV�QRW�FRQGLWLRQDO��5DWKHU��WKHUH�LV�D�³SRVLWLYH�GXW\�WR�

��� Létourneau��supra�QRWH����DW�SDUD�����FLWLQJ�Létourneau��1RWHV�RI�-7,�0DF-
'RQDOG¶V���supra�QRWH����DW�SDUD�������

���� )RU�H[DPSOH��WKLV�DUJXPHQW�KDV�DOVR�EHHQ�UDLVHG�E\�WREDFFR�FRPSDQLHV�LQ�$XV-
WUDOLD��6HH�6�&KDPSDQ�	�60�&DUWHU��³µ$YRLG�+HDOWK�:DUQLQJV�RQ�$OO�7REDFFR�
3URGXFWV�IRU�-XVW�DV�/RQJ�DV�:H�&DQ¶��$�+LVWRU\�RI�$XVWUDOLDQ�7REDFFR�,QGXV-
WU\�(IIRUWV�WR�$YRLG��'HOD\�DQG�'LOXWH�+HDOWK�:DUQLQJV�RQ�&LJDUHWWHV´��������
���6XSS,,,�7REDFFR�&RQWURO�LLL���DW�LLL���

���� 6HH�Létourneau��supra�QRWH����DW�SDUD�����

���� 6HH�ibid�DW�SDUDV�������������0DUFK������ZDV�FKRVHQ�EHFDXVH�LW�ZDV����PRQWKV�
DIWHU�WKH�LPSOHPHQWDWLRQ�RI�PDQGDWRU\�DGGLFWLRQ�ZDUQLQJV�ZHUH�LPSOHPHQWHG�
RQ� ��� 6HSWHPEHU� ������ DQG� WKH� FRXUW� DVVXPHG� LW� ZRXOG� KDYH� WDNHQ� RQH� WR�
WZR� \HDUV� IRU� WKHVH�ZDUQLQJV� WR� FRPH� LQWR� HIIHFW��7KH� �� -DQXDU\� ����� GDWH�
ZDV� FKRVHQ� EDVHG� RQ� WKH� WHVWLPRQ\�RI� H[SHUWV� EHIRUH� WKH� FRXUW�� DQG� -XVWLFH�
5LRUGDQ¶V�FRQFOXVLRQ�WKDW�WKH�SXEOLF�ZRXOG�KDYH�NQRZQ�DERXW�WKH�GDQJHUV�RI�
VPRNLQJ�SULRU�WR�OHJLVODWHG�ZDUQLQJV�EHLQJ�UHTXLUHG�LQ�������

���� 6HH�ibid�DW�SDUD�����

���� 6HH�ibid��-XVWLFH�5LRUGDQ�QRWHG�³>W@KDW�LV�WKH�FDVH�KHUH´�DW�SDUD������
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DFW�´����7KH�GXW\�³LV�QRW�WR�ZDUQ�WKH�FRQVXPHU�µSURYLGHG�WKDW�LW�LV�UHDVRQDEOH�
WR�H[SHFW�WKDW�WKH�FRQVXPHU�ZLOO�EHOLHYH�WKH�ZDUQLQJ¶´����DV�VXFK�DQ�H[SHFWD-
WLRQ�³ZRXOG�EH�QRQVHQVLFDO�DQG�LPSRVVLEOH�WR�HQIRUFH�´����7KLV�LV�FRQVLVWHQW�
ZLWK�WKH�2QWDULR�&RXUW�RI�$SSHDO¶V�GHFLVLRQ�LQ�Buchan��ZKLFK�DI¿UPHG�WKH�
XVH�RI�WKH�VXEMHFWLYH�WHVW�170�0RUHRYHU��-XVWLFH�5LRUGDQ�KHOG�WKDW�LW�ZDV�QRW�
QHFHVVDU\�WR�VKRZ�WKDW�QR�RQH�ZRXOG�KDYH�VPRNHG�KDG�WKH�FRPSDQLHV�SUR-
YLGHG�WKH�DSSURSULDWH�LQIRUPDWLRQ��,QVWHDG��KH�QRWHG��³,W�VXI¿FHV�WR�¿QG�WKDW�
SURSHU�NQRZOHGJH�ZDV�FDSDEOH�RI�LQÀXHQFLQJ�D�SHUVRQ¶V�GHFLVLRQ�WR�EHJLQ�
RU�FRQWLQXH�WR�VPRNH�´171 

-XVWLFH�5LRUGDQ�ZDV�XQHTXLYRFDO�RQ�KLV�SRVLWLRQ�DV�WR�ZKHWKHU�RU�QRW�
WKH�WREDFFR�FRPSDQLHV�PHW�WKHLU�GXW\��+H�FRQFOXGHG�WKDW�³WKH�&RPSDQLHV�
VKLUNHG�WKHLU�GXW\�WR�ZDUQ�LQ�D�PRVW�KLJK�KDQGHG�DQG�LQWHQWLRQDO�IDVKLRQ�´172 
,QGHHG��KLV�UHYLHZ�RI�WKH�WREDFFR�FRPSDQLHV�RQ�WKLV�SRLQW�LV�VFDWKLQJ��+H�
KHOG� WKDW� WKH� FRPSDQLHV� KDG� DFWHG�ZLWK� D� ³FDOFXODWHG�ZLOOLQJQHVV� WR� SXW�
>WKHLU@� FXVWRPHUV¶�ZHOO�EHLQJ�� KHDOWK� DQG� OLYHV� DW� ULVN� IRU� WKH� SXUSRVH� RI�
PD[LPL]LQJ�SUR¿WV�´173�EHKDYLRXU�WKDW�LV�³IDU�RXWVLGH�WKH�VWDQGDUGV´�RI�ZKDW�
LV�DFFHSWDEOH�174�+H�IRXQG�WKDW�WKHLU�DFWLRQV�ZHUH�QRW�RQO\�LQWHQWLRQDO��DQG�

��� Ibid�DW�SDUD�����

��� Ibid�DW�SDUD�����

��� Ibid��

170� 6HH�Buchan��supra�QRWH����DW�SDUDV���±���

171 Létourneau��supra�QRWH����DW�SDUD�����>HPSKDVLV�DGGHG@��-XVWLFH�5LRUGDQ�PDGH�
WKLV�GHFODUDWLRQ�ZKLOH�FRQVLGHULQJ�4XpEHF¶V Consumer Protection Act��7KXV��
LWV�DSSOLFDELOLW\�WR�WKH�GXW\�WR�ZDUQ�RYHUDOO�PD\�EH�OLPLWHG��+RZHYHU��LW�UHVRQ-
DWHV�ZLWK�RWKHU�DVSHFWV�RI�KLV�MXGJPHQW�ZKHUH�KH�PDLQWDLQHG�WKDW�WKH�REOLJDWLRQ�
RQ�WKH�PDQXIDFWXUHUV�ZDV�WR�SURYLGH�WKH�LQIRUPDWLRQ�WKDW�WKH\�KDG�

172 Ibid�DW�SDUD�����

173 Ibid�DW�SDUD������+H�QRWHG�DW�VHYHUDO�SRLQWV�LQ�KLV�MXGJPHQW�WKDW�WKH�FRPSDQLHV�
DFWHG�ZLWK�³UXWKOHVV�GLVUHJDUG�IRU�WKH�KHDOWK�RI�WKHLU�FXVWRPHUV´��ibid�DW�SDUD�
������RU�DSSHDUHG�WR�KDYH�³D�WRWDO�DEVHQFH�RI�FRQFHUQ�RYHU�WKH�IDFW�WKDW�LWV�SURG-
XFWV�ZHUH�KDUPLQJ�LWV�FRQVXPHUV¶�KHDOWK´��ibid�DW�SDUD�������-XVWLFH�5LRUGDQ�
WHPSHUHG� VRPH�RI�KLV�¿QGLQJV��KRZHYHU�� QRWLQJ� WKDW� WKH� FRPSDQLHV¶� DFWLRQV�
ZHUH�QRW�QHFHVVDULO\�PRWLYDWHG�E\�PDOHYROHQW�GHVLUHV��EXW�VLPSO\�ZLWK�DQ�DLP�
RI�PD[LPL]LQJ�SUR¿WV��6HH�ibid�DW�SDUDV����±���

174 Ibid�DW�SDUD�����
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³EH\RQG�LUUHVSRQVLEOH�´175�EXW�³UHSUHKHQVLEOH´����DQG�FRQVWLWXWHG�DQ�³HJUH-
JLRXV�IDXOW�´177

2I�WKH�YDULRXV�DFWLYLWLHV�RI�WKH�WREDFFR�FRPSDQLHV��-XVWLFH�5LRUGDQ�LV�
SDUWLFXODUO\�FULWLFDO�RI�WKH�WREDFFR�FRPSDQLHV¶�RQJRLQJ�SROLF\�RI�VLOHQFH�178 
%\�UHPDLQLQJ�VLOHQW��KH�QRWHG�WKDW�WKH�FRPSDQLHV�FOHDUO\�FRXOG�QRW�KDYH�PHW�
WKHLU� GXW\� WR�ZDUQ� RI� WKH� GDQJHUV�179�+H� UHMHFWHG� WKH� WREDFFR� FRPSDQLHV¶�
QRWLRQ�WKDW�WKLV�VLOHQFH�ZDV�LQFRQVHTXHQWLDO��UHIXVLQJ�WKH�DVVHUWLRQ�WKDW�FRQ-
VXPHUV�ZHUH�DGHTXDWHO\�LQIRUPHG�E\�WKH�RQJRLQJ�QHZV�DQG�PHGLD�FRYHU-
DJH�180� 6LPLODUO\�� KH� UHMHFWHG� WKH� DUJXPHQW� WKDW�ZDUQLQJV�ZRXOG�QRW� KDYH�
PDWWHUHG�EHFDXVH�FRQVXPHUV�ZRXOG�OLNHO\�QRW�KDYH�EHOLHYHG�DQ\�ZDUQLQJV�
SURYLGHG�E\�WKH�WREDFFR�FRPSDQLHV�181�-XVWLFH�5LRUGDQ�DOVR�GLG�QRW�DOORZ�WKH�
WREDFFR�FRPSDQLHV�WR�XVH�WKH�PDQGDWHG�JRYHUQPHQW�ZDUQLQJV�DV�D�VKLHOG�182 

175 Ibid�DW�SDUD������-XVWLFH�5LRUGDQ�VXJJHVWHG�WKDW�WKH�FRPSDQLHV�ZHUH�³LQWHQWLRQ-
DOO\�QHJOLJHQW�´

���� 6SHFL¿FDOO\�� -XVWLFH� 5LRUGDQ� VWDWHG�� ³7KH� &RPSDQLHV¶� OLDELOLW\� XQGHU� ERWK�
VWDWXWHV�VWHPV�IURP�WKH�VDPH�UHSUHKHQVLEOH�FRQGXFW´��ibid�DW�SDUD��������+H�
VXEVHTXHQWO\�QRWHG�WKDW�³DFWLRQV�DQG�DWWLWXGHV�«��ZHUH��LQ�IDFW��µSDUWLFXODUO\�
UHSUHKHQVLEOH¶�DQG�PXVW�EH�GHQRXQFHG�DQG�SXQLVKHG�LQ�WKH�VWHUQHVW�RI�IDVKLRQV´�
�ibid�DW�SDUD�������

177 Ibid�DW�SDUD�����

178� -XVWLFH�5LRUGDQ�XVHG�WKH�H[SUHVVLRQ�³SROLF\�RI�VLOHQFH´�6HH�H�J��ibid�DW�SDUDV�
������������������

179� 6HH�ibid�DW�SDUD�����

180� 6HH�ibid�DW�SDUD�����-XVWLFH�5LRUGDQ�QRWHG�³>W@KH�&RPSDQLHV�UHO\�RQ�WKLV�HYL-
GHQFH�WR�VKRZ�WKDW�WKH�JHQHUDO�SXEOLF�ZDV�DZDUH�RI�WKH�QHJDWLYH�SXEOLFLW\�DERXW�
VPRNLQJ� WKURXJK� QHZVSDSHU� DQG�PDJD]LQH� DUWLFOHV�� EXW� WKH� NQLIH� FXWV� ERWK�
ZD\V´� �ibid� DW�SDUD������� DQG�SRLQWV� WR� WKH�³YROXPLQRXV�PDUNHWLQJ�PDWHULDO�
FLUFXODWHG´��ibid�DW�SDUD�����E\�WKH�FRPSDQLHV�

181� 6HH�ibid�DW�SDUD������

182� )RU�H[DPSOH��-XVWLFH�5LRUGDQ�UHMHFWHG�WKH�IROORZLQJ�DUJXPHQW��

7KH�&RPSDQLHV�PDNH�PXFK�RI� WKH� IDFW� WKDW�� HYHQ� LI� WKH\�KDG�
ZDQWHG� WR� PLVOHG� WKH� SXEOLF� DERXW� WKH� GDQJHUV� RI� VPRNLQJ��
ZKLFK�WKH\�DVVXUH�WKDW�WKH\�GLG�QRW��FXUUHQW�JRYHUQPHQWDO�UHJX-
ODWLRQ�RI� WKH� LQGXVWU\� FUHDWHV� DQ� LPSHUPHDEOH�REVWDFOH� WR� DQ\�
VXFK�DFWLYLW\��$OO�FRPPXQLFDWLRQ�EHWZHHQ�WKHP�DQG�WKH�SXEOLF��
LQ� WKHLU� VXEPLVVLRQ�� LV� SURKLELWHG�� WKXV� DVVXULQJ� WKDW� DEVROXWH�
SUHYHQWLRQ�KDV�EHHQ�DWWDLQHG��,W�IROORZV��LQ�WKHLU�ORJLF��WKDW�WKHUH�
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$V�KH�REVHUYHG��WKH�WREDFFR�FRPSDQLHV�FRQVLVWHQWO\�UHVLVWHG�WKH�ZDUQLQJV�
DQG�DWWHPSWHG� WR�KDYH� WKHP�ZDWHUHG�GRZQ�183� ,QGHHG��KH�SRLQWHG�RXW� WKDW�
WKH� FRPSDQLHV�ZRXOG� KDYH� NQRZQ� WKDW� WKH�ZDUQLQJV�ZHUH� LQVXI¿FLHQW� WR�
SURSHUO\�LQIRUP�FRQVXPHUV�DQG�WKDW�³WKH\�DFWLYHO\�OREELHG�WR�NHHS�WKHP�WKDW�
ZD\�´184�+H�ZDV� HVSHFLDOO\� FULWLFDO�ZKHQ� GLVFXVVLQJ� FRPSDQ\� GRFXPHQWV�
WKDW�DSSHDU�WR�FHOHEUDWH�WKH�VWDWH�RI�XQFHUWDLQW\�WKDW�H[LVWHG�ZLWKLQ�WKH�JRY-
HUQPHQW�ZKHQ�LW�ZDV�JUDSSOLQJ�ZLWK�KRZ�WR�GHWHUPLQH�KRZ�WR�SURYLGH�ZDUQ-
LQJV�DERXW�WKH�ULVNV�RI�VPRNLQJ�LQ�D�PHDQLQJIXO�ZD\�185

3DUW�RI� WKH�XQFHUWDLQW\� WKH�JRYHUQPHQW�ZDV�FRQWHQGLQJ�ZLWK�ZDV�XQ-
GRXEWHGO\�LQÀXHQFHG�E\�DQRWKHU�WDFWLF�HPSOR\HG�E\�WKH�WREDFFR�FRPSDQLHV��
QDPHO\��WR�DFWLYHO\�ZRUN�WR�FUHDWH�XQFHUWDLQW\�E\�SURPXOJDWLQJ�D�VFLHQWL¿F�
FRQWURYHUV\��-XVWLFH�5LRUGDQ�REVHUYHG�WKDW�WKH�WREDFFR�FRPSDQLHV�ZHUH�H[-
WROOLQJ�D�VFLHQWL¿F�FRQWURYHUV\�PHVVDJH��ERWK�WR�WKH�EURDGHU�SXEOLF�DQG�LWV�
RZQ�HPSOR\HHV�����7KLV�ZDV�PRUH�WKDQ�DQ�RXWULJKW�GHQLDO�±�DOWKRXJK�-XVWLFH�
5LRUGDQ�QRWHG� WKDW� WREDFFR�FRPSDQLHV�GLG�GHQ\� WKH� ULVNV�DVVRFLDWHG�ZLWK�
WKHLU�SURGXFWV187�±� LW�ZDV�D� VXJJHVWLRQ� WKDW� WKH� LVVXHV�ZHUH�³FRPSOLFDWHG��
PXOWL�GLPHQVLRQDO� DQG�� HVSHFLDOO\�� LQFRQFOXVLYH�� UHTXLULQJ� PXFK� IXUWKHU�
UHVHDUFK�´188�7KH�FRPSDQLHV�ZRXOG�LQVLVW�WKDW�WKH�UHVHDUFK�LGHQWLI\LQJ�ULVNV�

FDQ�EH�QR�MXVWL¿FDWLRQ�IRU�DZDUGLQJ�DQ\�SXQLWLYH�GDPDJHV��ibid 
DW�SDUD�������

183� 6HH�ibid�DW�SDUD������6HH�DOVR�ibid�DW�SDUD�����ZKHUH�KH�QRWHG�WKH�FRPSDQLHV¶�
³HIIRUWV�QRW�RQO\� WR�KLGH� WKH� WUXWK�IURP�WKH�SXEOLF�EXW��DV�ZHOO�� WR�GHOD\�DQG�
ZDWHU�GRZQ�WR�WKH�PD[LPXP�H[WHQW�SRVVLEOH�WKH�PHDVXUHV�WKDW�&DQDGD�ZLVKHG�
WR�LPSOHPHQW�WR�ZDUQ�FRQVXPHUV�RI�WKH�GDQJHUV�RI�VPRNLQJ�´�

184 Ibid�DW�SDUD������+H�FRQVLGHUHG�WKLV�D�³PRVW�VHULRXV�IDXOW�´

185� 6HH�ibid�DW�SDUDV����±����

���� :LWK�UHJDUG�WR�WKH�PHVVDJH�H[WROOHG�WR�WKH�SXEOLF��VHH�ibid�DW�SDUD������:LWK�UH-
JDUG�WR�WKDW�H[WROOHG�WR�HPSOR\HHV��VHH�ibid�DW�SDUD������³>H@YHQ�WR�LWV�RZQ�HP-
SOR\HHV��,7/�ZDV�GHQ\LQJ�WKH�H[LVWHQFH�RI�VFLHQWL¿FDOO\�HQGRUVHG�OLQN�EHWZHHQ�
FLJDUHWWH�VPRNLQJ�DQG�GLVHDVH�DQG�WULYLDOL]LQJ�WKH�HYLGHQFH�WR�WKDW�HIIHFW´��

187� 6HH�ibid�DW�SDUD������ZKHUH�+H�QRWHG�WKDW�WKH�FRPSDQLHV�³ZLOIXOO\�DQG�NQRZ-
LQJO\�GHQLHG�WKRVH�ULVNV�DQG�WULYLDOL]HG�WKH�HYLGHQFH�VKRZLQJ�WKH�GDQJHUV�DV-
VRFLDWHG�ZLWK�WKHLU�SURGXFWV´��ibid��DQG�WKDW�WKH\�DVVHUWHG�WKDW�FLJDUHWWHV�KDG�
³EHHQ�XQIDLUO\�PDGH�D�VFDSHJRDW´��ibid�DW�SDUD������

188 Ibid�DW�SDUD������-XVWLFH�5LRUGDQ�GLG�DGGUHVV�WKH�IDFW�WKDW�WKH�FRPSDQLHV�ZHUH�
³WHFKQLFDOO\´� ULJKW��$V� KH� QRWHG�� PDQ\� RI� WKH� &RPSDQLHV¶� VWDWHPHQWV� ZHUH�
WHFKQLFDOO\�DFFXUDWH��³6FLHQFH�KDV�QRW��HYHQ� WRGD\��EHHQ�DEOH� WR� LGHQWLI\� WKH�
DFWXDO�SK\VLRORJLFDO�SDWK�WKDW�VPRNLQJ�IROORZV�LQ�FDXVLQJ�WKH�'LVHDVHV��7KDW��
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ZLWK�WREDFFR�XVH�ZDV�SRRU��DQG�WKDW�LW�QHHGHG�WR�EH�GRQH�E\�³UHDO´�VFLHQ-
WLVWV�189�,Q�DGGLWLRQ�WR�WKH�³F\QLFDO�UHIXVDO´�WR�DFFHSW�DQ\�VFLHQFH�WKDW�LGHQWL-
¿HG�GDQJHUV�ZLWK�WREDFFR�SURGXFWV�190�-XVWLFH�5LRUGDQ�IRXQG�WKDW�WKH�WREDFFR�
FRPSDQLHV�UHIXVHG�WR�GR�WKH�QHFHVVDU\�UHVHDUFK�WR�GHPRQVWUDWH�RWKHUZLVH�191 
,QVWHDG��E\�SHUSHWXDWLQJ� WKH�P\WK�RI�D�VFLHQWL¿F�FRQWURYHUV\�� WKH� WREDFFR�
FRPSDQLHV�ZHUH�DWWHPSWLQJ�WR�³OXOO�WKH�SXEOLF�LQWR�D�VHQVH�RI�QRQ�XUJHQF\�
DERXW�WKH�KHDOWK�ULVNV�´192�3DUW�RI�WKH�ZD\�WKDW�WKH�FRPSDQLHV�DWWHPSWHG�WR�GR�
WKLV�ZDV�E\�QRW�GLVFORVLQJ�±�DQG�LQ�VRPH�LQVWDQFHV��GHVWUR\LQJ193�±�WKH�UHO-
HYDQW�LQIRUPDWLRQ�LW�GLG�KDYH��7KHVH�HIIRUWV�GLG�QRW�LPSUHVV�-XVWLFH�5LRUGDQ�
ZKR��FLWLQJ�+ROOLV��REVHUYHG�WKDW�LQFRPSOHWH�NQRZOHGJH�FRXOG�QRW�VHUYH�DV�
D�GHIHQFH�IRU�IDLOLQJ�WR�ZDUQ�194�7KXV��WKH�WREDFFR�FRPSDQLHV�QRW�RQO\�IDLOHG�
WR�ZDUQ�FRQVXPHUV��WKH\�ZHUH�IRXQG�WR�EH�LQWHQWLRQDOO\�QHJOLJHQW�JLYHQ�WKHLU�
SXUSRVHIXO�DWWHPSW�WR�UHPDLQ�LJQRUDQW�RI�WKH�ULVNV��WKHUHE\�ZLOOLQJO\�SXWWLQJ�
WKHLU�FRQVXPHUV�DW�ULVN�195  

KRZHYHU��LV�QHLWKHU�D�GHIHQFH�QRU�DQ\�VRUW�RI�PRUDO�MXVWL¿FDWLRQ�IRU�GHQ\LQJ�WKH�
OLQN�´��ibid�DW�SDUD������6HH�DOVR�ibid�DW�SDUD������ZKHUH�KH�QRWHG�VRPH�RI�WKH�
VFLHQWL¿F�FRQWURYHUV\�SRLQWV�³DUH�WHFKQLFDOO\�WUXH�ZKHQ�WDNHQ�RQ�D�SRLQW�E\�
SRLQW�EDVLV�´�EXW�ZKHUH�KH�QHYHUWKHOHVV�GHFODUHV�WKDW�NQRZOHGJH�RI�KDUP�ZDV�
HQRXJK�WR�WULJJHU�D�GXW\�WR�ZDUQ�

189� 6HH�ibid�DW�SDUD�����

190� 6HH�ibid�DW�SDUD������

191� 6HH�ibid�DW�SDUD������ZKHUH�-XVWLFH�5LRUGDQ�QRWHG�WKDW�DW�WULDO�D�IRUPHU�SUHVLGHQW�
RI� RQH�RI� WKH� FRPSDQLHV� ³WHVWL¿HG� WKDW�%$7¶V� ODZ\HUV� IURZQHG�RQ� ,7/�SHU-
IRUPLQJ�VFLHQWL¿F�UHVHDUFK�WR�YHULI\�WKH�KHDOWK�ULVNV�RI�VPRNLQJ�EHFDXVH�WKDW�
PLJKW�EH�SRUWUD\HG�LQ�ODZVXLWV�DV�DQ�DGPLVVLRQ�WKDW�LW�NQHZ�RU�VXVSHFWHG�WKDW�
VXFK�ULVNV�ZHUH�SUHVHQW�´�6HH�ibid�DW�SDUD������ZKHUH�KH�QRWHG�WKDW�WKH�FRP-
SDQLHV�ZHUH�QRW�QHFHVVDULO\�DW�IDXOW�IRU�QRW�GRLQJ�WKH�UHVHDUFK��%XW�VHH�ibid at 
SDUD������³>Z@KHUH�IDXOW�FDQ�EH�IRXQG��KRZHYHU��LV�LQ�WKH�IDLOXUH�RU��ZRUVH��WKH�
F\QLFDO�UHIXVDO�WR�WDNH�DFFRXQW�RI�FRQWHPSRUDQHRXV��DFFHSWHG�VFLHQWL¿F�NQRZ-
OHGJH�DERXW�WKH�GDQJHUV�RI�WKH�&RPSDQLHV¶�SURGXFWV�DQG�WR�LQIRUP�FRQVXPHU�
DFFRUGLQJO\�´�

192 Ibid�DW�SDUDV����������

193� )RU�D�GLVFXVVLRQ�DERXW�³GHDGZRRG´�DQG�WKH�UROH�RI�ODZ\HUV�LQ�GHVWUR\LQJ�HYL-
GHQFH��VHH�ibid�DW�SDUDV����±���

194� 6HH�ibid�DW�SDUD������FLWLQJ�Hollis��supra�QRWH����DW�SDUD����

195� 6HH�ibid�DW�SDUD�����
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&RQVLVWHQW�ZLWK�Buchan�DQG�Lambert��Létourneau�VWDQGV�IRU�WKH�SULQ-
FLSOH�WKDW�WKH�GXW\�WR�ZDUQ�GRHV�PRUH�WKDQ�VLPSO\�RIIHU�UHFRXUVH�WR�LQGLYLG-
XDOV�KDUPHG�E\�IDXOW\�ZDUQLQJV�±�LW�DOVR�LPSRVHV�DQ�LPSRUWDQW�REOLJDWLRQ�
RQ�PDQXIDFWXUHUV�IRU�ZKLFK�WKH\�RXJKW�WR�EH�KHOG�DFFRXQWDEOH�LQGHSHQGHQW�
RI�DQ\�¿QGLQJ�RI�QHJOLJHQFH��7R�SXW�LW�DQRWKHU�ZD\��WKH�REOLJDWLRQV�XQGHU�
WKH�GXW\�WR�ZDUQ�H[LVW�LQGHSHQGHQWO\�RI�ZKHWKHU�RU�QRW�D�IDLOXUH�WR�ZDUQ�LQ�D�
SDUWLFXODU�LQVWDQFH�FDQ�EH�VKRZQ�WR�UHVXOW�LQ�KDUP��7KH�SRWHQWLDO�IRU�KDUP�WR�
DULVH�LV�VXI¿FLHQW�WR�WULJJHU�D�PDQXIDFWXUHU¶V�UHVSRQVLELOLW\�WR�ERWK�LQYHVWL-
JDWH�DQG�GLVFORVH�DQ\�ULVNV�����0RUHRYHU��DV�DUWLFXODWHG�LQ�Buchan��ZDUQLQJV�
DERXW�ULVNV�PXVW�EH�DGHTXDWH��,Q�Létourneau��WKH�FRPSDQLHV�IDLOHG�WR�PHHW�
WKH�Buchan�VWDQGDUG��7KH�WREDFFR�FRPSDQLHV�GLG�QRW�SURYLGH�FOHDU�DQG�H[-
SOLFLW�ZDUQLQJV�WKDW�LQIRUPHG�FRQVXPHUV�DERXW�WKH�SRWHQWLDO�KD]DUGV�DVVRFL-
DWHG�ZLWK�WKH�XVH�RI�WKHLU�SURGXFWV��DQG�WKH\�PDGH�QR�DWWHPSW�WR�SURYLGH�DQ\�
QHZ�LQIRUPDWLRQ�DERXW�WKH�ULVNV�WKHLU�LQWHUQDO�UHVHDUFK�GLG�GLVFRYHU��:RUVH�
WKDQ�IDLOLQJ�WR�NHHS�XS�ZLWK�WKH�VFLHQFH��WKH�FRPSDQLHV�DFWLYHO\�FRQVSLUHG�
WR�GLVFRXQW�DQG�XQGHUPLQH�WKH�VFLHQFH�197�DQG�WKH\�ZRUNHG�WRZDUGV�QHXWUDO-
L]LQJ�DQG�QHJDWLQJ�WKH�LQIRUPDWLRQ�WKH�SXEOLF�GLG�KDYH��$V�-XVWLFH�5LRUGDQ�
REVHUYHG��LW�LV�HDV\�WR�XQGHUVWDQG�WKH�LPSXOVH�WR�EUDQG�WKH�WREDFFR�FRPSDQ-
LHV¶�DFWLRQV�DV�³LPPRUDO�´198�7KH�UHSUHKHQVLEOH�FRQGXFW�RI�WKH�WREDFFR�FRP-
SDQLHV�OHDG�-XVWLFH�5LRUGDQ�WR�FRQFOXGH��GXULQJ�KLV�DVVHVVPHQW�RI�SXQLWLYH�
GDPDJHV�� ³>L@I� WKH�&RPSDQLHV� DUH� DOORZHG� WR�ZDON� DZD\�XQVFDWKHG�QRZ��
ZKDW�ZRXOG�EH�WKH�PHVVDJH�WR�RWKHU�LQGXVWULHV�WKDW�WRGD\�RU�WRPRUURZ�¿QG�
WKHPVHOYHV�LQ�D�VLPLODU�PRUDO�FRQÀLFW"´199 

� )ROORZLQJ� -XVWLFH� 5LRUGDQ¶V� MXGJPHQW�� WKH� WREDFFR� FRPSDQLHV�
DSSHDOHG�WR� WKH�&RXUW�RI�$SSHDO�RI�4XpEHF�RQ�VHYHUDO��RIWHQ�RYHUODSSLQJ�
JURXQGV�200�,Q�0DUFK�������D�XQDQLPRXV�GHFLVLRQ�RI�¿YH�MXVWLFHV�KHOG�WKDW�
WKH� WREDFFR� FRPSDQLHV� ³IDLOHG� WR� GHPRQVWUDWH� HUURUV� RI� ODZ� RU� SDOSDEOH�
DQG�RYHUULGLQJ�HUURUV´��HOHFWLQJ�WR�PDNH�RQO\�PLQRU�FRUUHFWLRQV�WR�-XVWLFH�

���� 7R�EH�OLDEOH�IRU�KDUPV�WKDW�DULVH�IURP�D�IDLOXUH�WR�ZDUQ��D�SODLQWLII�ZRXOG�VWLOO�
QHHG�WR�SURYH�FDXVDWLRQ��-XVWLFH�5LRUGDQ�GLG�JR�WKURXJK�WKLV�DQDO\VLV��DOWKRXJK�
D�UHYLHZ�RI�KLV�DQDO\VLV�LV�EH\RQG�WKH�VFRSH�RI�WKLV�HVVD\��6HH��ibid�DW�SDUDV�
���±����

197� 6HH�H�J��ibid�DW�SDUDV���������������

198 Ibid�DW�SDUD�����

199 Ibid�DW�SDUD������

200� )RU�WKH�JURXQGV�RI�DSSHDO��VHH�Imperial Tobacco Canada Ltée c Conseil qué-
bécois sur le tabac et la santé�� �����4&&$����� DW� SDUDV����±��� >Imperial 
Tobacco Canada c Conseil québécois@�
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5LRUGDQ¶V� GHFLVLRQ�201� 7KHVH�PLQRU� FRUUHFWLRQV� GLG� QRW� SHUWDLQ� WR� -XVWLFH�
5LRUGDQ¶V�DUWLFXODWLRQ�RI�WKH�GXW\�WR�ZDUQ��EXW�UDWKHU�WR�LVVXHV�VXFK�DV�WKH�
GDWH�RQ�ZKLFK�WKH�FODVV�SHULRG�EHJDQ�202�7KH�XQDQLPRXV�XSKROGLQJ�RI�-XVWLFH�
5LRUGDQ¶V�MXGJPHQW�E\�WKH�FRXUW�RI�DSSHDO�±�ZKLFK��LI�DQ\WKLQJ��ZHQW�IXUWKHU�
WKDQ�-XVWLFH�5LRUGDQ¶V�MXGJPHQW203�±�LV�DQ�LPSRUWDQW�VLJQDO�DERXW�WKH�REOLJD-
WLRQ�RI�PDQXIDFWXUHUV�WR�ZDUQ�FRQVXPHUV�DERXW�WKH�GDQJHUV�LQ�WKH�SURGXFWV�
WKH\�VHOO��

� :LWK�UHVSHFW�WR�WKH�GXW\�WR�ZDUQ��WKH�FRXUW�RI�DSSHDO�KHOG�WKDW�WKH�
³LQWHQVLW\�RI�REOLJDWLRQ�LPSRVHG�RQ�WKH�PDQXIDFWXUHU�WR�SURYLGH�LQIRUPD-
WLRQ�LV�GLUHFWO\�SURSRUWLRQDO�WR�WKH�OHYHO�RI�WKH�GDQJHU�DQG�WKH�SRWHQWLDO�KDUP�
DVVRFLDWHG�ZLWK�WKH�XVH�RI�WKH�SURGXFW�´204�,W�IXUWKHU�QRWHG�WKDW�ZKHQ�D�SURG-
XFW�LV�PDVV�SURGXFHG��WKH�REOLJDWLRQ�LQFUHDVHV�205�6LPLODUO\��LI�D�SURGXFW�LV�
³LQWHQGHG�WR�EH�LQJHVWHG�RU�LPSODQWHG�RU�LQWURGXFHG�LQWR�WKH�ERG\�´�VXFK�D�
SURGXFW�³UHTXLUHV�D�SDUWLFXODUO\�KLJK�OHYHO�RI�LQIRUPDWLRQ�´����7KLV�LQIRUPD-
WLRQ�PXVW�EH�³DFFXUDWH�DQG�FRPSOHWH´�DQG�DQ\�ZDUQLQJ�PXVW�EH�³VXI¿FLHQW�
LQ�RUGHU�IRU�WKH�XVHU�WR�IXOO\�XQGHUVWDQG�WKH�GDQJHU�DQG�ULVN�DVVRFLDWHG�ZLWK�
WKH�XVH�RI�WKH�SURGXFW��DV�ZHOO�DV�LWV�SRVVLEOH�FRQVHTXHQFHV�DQG�NQRZ�ZKDW�
WR�GR��RU�QRW�GR��WR�DYRLG�WKHP�RU��LI�QHFHVVDU\��UHPHG\�WKHP�´207�2Q�WKLV�
SRLQW��WKH�FRXUW�QRWHG�WKDW�HYHQ�GHWDLOHG�LQIRUPDWLRQ�PD\�QRW�EH�VXI¿FLHQW��
SRLQWLQJ�WR�Lambert�DQG�+ROOLV��DPRQJ�RWKHU�FDVHV�208

201 Ibid�DW�SDUD������

202� 6HH�ibid�DW�SDUD�����

203� 7KH�FRXUW�RI�DSSHDO�DGGUHVVHG�PDWWHUV�WKDW�WKH�SODLQWLIIV�KDG�RULJLQDOO\�UDLVHG�
EXW�WKDW�-XVWLFH�5LRUGDQ�KDG�HOHFWHG�WR�QRW�IRFXV�RQ�LQ�KLV�MXGJPHQW��)RU�H[-
DPSOH��WKH�FRXUW�RI�DSSHDO�H[DPLQHG�WKH�XVH�RI�VFLHQWL¿F�FRQWURYHUV\�DQG�WKH�
WDUJHWLQJ� RI� FKLOGUHQ��7KHVH� DUJXPHQWV��ZKLFK� DUH� EH\RQG� WKH� VFRSH� RI� WKLV�
DUWLFOH��DUH�QRW�H[DPLQHG�KHUH�

204 Ibid�DW�SDUD�����

205� 6HH�ibid�

��� Ibid�

207 Ibid�DW�SDUD�����

208� 6HH�ibid�DW�SDUD������Lambert��supra�QRWH�����Hollis��supra�QRWH�����7KH�FRXUW�
DOVR�LGHQWL¿HG�Mulco Inc c Garantie, compagnie d’assurance de l’Amérique 
du Nord��>����@�55$����������&DUVZHOO4XH������OB Canada Inc c Lapointe��
>����@�5-4�����������&DUVZHOO4XH�����
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� $FFRUGLQJ�WR�WKH�FRXUW�RI�DSSHDO��LQIRUPDWLRQDO�LQHTXDOLW\�EHWZHHQ�
D�PDQXIDFWXUHU�DQG�FRQVXPHU�MXVWL¿HV�WKDW�D�PDQXIDFWXUHU�DVVXPHV�WKH�ULVNV�
WKDW�PD\�WUDQVSLUH�ZKHQ�D�SURGXFW�LV�EURXJKW�WR�PDUNHW�209�0RUHRYHU��WKLV�LQ-
HTXDOLW\�QHFHVVLWDWHV�WKDW�LQIRUPDWLRQ�SURYLGHG�E\�WKH�PDQXIDFWXUH�EH�³DF-
FXUDWH��L�H���WUXH���H[DFW��XQGHUVWDQGDEOH�DQG�FRPSOHWH�DQG�DFFXUDWHO\�UHÀHFW�
WKH�QDWXUH�DQG�VHULRXVQHVV�RI�WKH�GDQJHU��WKH�ULVNV�RI�LWV�PDWHULDOL]DWLRQ�DQG�
WKH�VLJQL¿FDQFH�RI�WKH�KDUP�WKDW�PD\�UHVXOW�´210�,PSRUWDQWO\��WKH�FRXUW�DOVR�
QRWHG�WKDW�WKH�LQIRUPDWLRQ�WKDW�LV�WR�EH�SURYLGHG�LV�QRW�OLPLWHG�WR�WKH�LQIRU-
PDWLRQ�WKDW�ZDV�NQRZQ�DW�WKH�WLPH�WKH�SURGXFW�ZDV�¿UVW�LQWURGXFHG�LQWR�WKH�
PDUNHW��5DWKHU��PDQXIDFWXUHUV�PXVW�SURYLGH�LQIRUPDWLRQ�DERXW�WKH�GDQJHUV�
WKDW�EHFRPH�DSSDUHQW� WR� WKHP�HYHQ�DIWHU� WKH�SURGXFW�KDV�EHHQ�SXW�RQ� WKH�
PDUNHW�DQG�³>L@WV�REOLJDWLRQ�LQ�WKLV�UHVSHFW�ODVWV�DQG�UHPDLQV�DV�ORQJ�DV�WKH�
SURGXFW�LV�RQ�WKH�PDUNHW�´211

� 7KH� FRXUW� RI� DSSHDO� DOVR� GHDOW�ZLWK�ZKHWKHU� D� XVHU¶V� NQRZOHGJH�
RI�WKH�GDQJHU�RI�D�SURGXFW�PD\�QHJDWH�WKH�REOLJDWLRQ�WR�SURYLGH�LQIRUPD-
WLRQ��2Q� WKLV� SRLQW�� WKH� FRXUW� QRWHG� WKDW� JHQHUDO� NQRZOHGJH� RI� D� SURGXFW�
PD\� QRW� EH� VXI¿FLHQW�� SDUWLFXODUO\� ZKHQ� WKHUH� KDV� EHHQ� D� ³FDPSDLJQ� RI�
GLVLQIRUPDWLRQ�´212� 5DWKHU�� D� FRQVXPHU�PXVW� KDYH� HQRXJK� LQIRUPDWLRQ� WR�
PDNH�DQ�LQIRUPHG�FKRLFH�

,Q� RWKHU� ZRUGV�� NQRZLQJ� WKDW� D� SURGXFW� LV� GDQJHURXV�� OLNH�
NQRZLQJ�WKDW�DQ�DFWLYLW\�PD\�EH�GDQJHURXV��LV�QRW�VXI¿FLHQW��
WKH�PDQXIDFWXUHU�PXVW�SURYH�WKDW�WKH�YLFWLP�KDG�D�SUHFLVH�DQG�
FRPSOHWH�LGHD�RI�WKH�GDQJHU�DQG�ULVN�DVVRFLDWHG�ZLWK�LW�DQG��LQ�
WKH�VDPH�ZD\��WKDW�KH�RU�VKH�ZDV�LQIRUPHG�RI�WKH�PHDQV�WR�EH�
WDNHQ�WR�GHDO�ZLWK�RU�DYRLG�WKHP��LI�DQ\�213

209� 6HH Imperial Tobacco Canada c Conseil Québécois��supra�QRWH�����DW�SDUD�
����

210 Ibid�DW�SDUD�����

211 Ibid�DW�SDUD�����

212 Ibid�DW�SDUD������7KH�FRXUW�IXUWKHU�QRWHG�WKDW�WKH�³H[WHQW�RI�UHTXLUHG�NQRZOHGJH�
LV� WKDW�ZKLFK�DOORZV�IRU� WKH�FRQFOXVLRQ�RI� WKH�voluntary�DVVXPSWLRQ�RI�ULVN´�
�ibid�DW�SDUD������>HPSKDVLV�LQ�RULJLQDO@�

213 Ibid�DW�SDUD�����
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,I�D�FRQVXPHU�GRHV�QRW�KDYH�HQRXJK�LQIRUPDWLRQ�WR�PDNH�DQ�LQIRUPHG�
FKRLFH��WKH�FRXUW�KHOG�WKDW�WKH\�FDQQRW�EH�IRXQG�DW�IDXOW�IRU�IDLOLQJ�WR�WDNH�
WKH�SUHFDXWLRQV�WKDW�WKH\�PD\�KDG�WDNHQ�KDG�WKH\�EHHQ�SURSHUO\�LQIRUPHG�214

:KLOH�WKHUH�LV�PXFK�LQ�-XVWLFH�5LRUGDQ¶V�DQG�WKH�FRXUW�RI�DSSHDO¶V�GHFL-
VLRQV�WKDW�ZDUUDQWV�IXUWKHU�H[DPLQDWLRQ��LW�LV�VXI¿FLHQW�IRU�SUHVHQW�SXUSRVHV�
WR�FORVH�KHUH�ZLWK�IROORZLQJ�IURP�WKH�FRXUW�RI�DSSHDO�GHFLVLRQ�

'LG� WKH� DSSHOODQWV� IDLO� WR� IXO¿OO� WKHLU� GXW\� WR� LQIRUP"� 7KLV�
TXHVWLRQ� FDQ� RQO\� EH� DQVZHUHG� LQ� WKH� DI¿UPDWLYH��1RW� RQO\�
GLG�WKH\�LQWHQWLRQDOO\�FRQFHDO�WKH�SDWKRORJLFDO�DQG�DGGLFWLYH�
HIIHFWV� RI� WKH� FLJDUHWWHV� WKH\�PDUNHWHG� IURP� WKH� SXEOLF� DQG�
XVHUV�� WKH\� FROOHFWLYHO\� GHYHORSHG� DQG� LPSOHPHQWHG� DW� WKH�
VDPH� WLPH� D� GLVLQIRUPDWLRQ� SURJUDP� DLPHG� DW� XQGHUPLQLQJ�
DQ\� LQIRUPDWLRQ� FRQWUDU\� WR� WKHLU� LQWHUHVWV�� WKH\�PDLQWDLQHG�
IDOVH�VFLHQWL¿F�FRQWURYHUVLHV��WKH\�KLMDFNHG�GHEDWHV��OLHG�WR�WKH�
SXEOLF��DQG�HYHQ�WR�SXEOLF�DXWKRULWLHV���WRSSLQJ�LW�DOO�RII�ZLWK�
PLVOHDGLQJ�DGYHUWLVLQJ�VWUDWHJLHV�FRQWUDU\�WR�WKHLU�RZQ�&RGHV�
RI�FRQGXFW«215

v.  wHat létourneau Means for oBesity litiGation

,I��DV�KDV�EHHQ�VXJJHVWHG��REHVLW\�OLWLJDWLRQ�LV�D�SURPLVLQJ�VWUDWHJ\�EDVHG�
RQ�WKH�VXFFHVV�RI�WREDFFR�OLWLJDWLRQ��WKHQ�LW�LV�ZRUWK�FRQVLGHULQJ�WKH�SRWHQ-
WLDO�IXWXUH�IRU�REHVLW\�OLWLJDWLRQ�LQ�&DQDGD�LQ�OLJKW�RI�WKH�GHFLVLRQ�LQ�Létour-
neau��$V�GLVFXVVHG�DERYH��SULRU�WR�Létourneau�WKHUH�ZDV�QR�UHDO�VXFFHVV�WR�
VSHDN�RI�ZLWK�UHVSHFW�WR�WREDFFR�OLWLJDWLRQ�LQ�&DQDGD�±�SDUWLFXODUO\�IRU�FLYLO�
OLWLJDQWV��7KXV��Létourneau�SURYLGHV�WKH�¿UVW�UHDO�RSSRUWXQLW\�LQ�&DQDGD�WR�
DVVHVV�KRZ�REHVLW\�OLWLJDWLRQ�PD\�EH�LQIRUPHG�E\�WREDFFR�OLWLJDWLRQ���$ORQJ-
VLGH�WKH�DI¿UPLQJ�GHFLVLRQ�RI�WKH�FRXUW�RI�DSSHDO��-XVWLFH�5LRUGDQ¶V�GHFLVLRQ��
DV�WKH�FRXUW�RI�¿UVW�LQVWDQFH��UHPDLQV�XVHIXO�IRU�HYDOXDWLQJ�WKH�GXW\�WR�ZDUQ�
DV�LW�PLJKW�EH�DSSOLHG�WR�IRRG�SURGXFWV���7KLV�LV�EHFDXVH�-XVWLFH�5LRUGDQ�GLG�
QRW�DWWHPSW�LQ�KLV�MXGJPHQW�WR�UHLQYHQW�WKH�GXW\��RU�WR�H[WHQG�LWV�VFRSH�RU�
DSSOLFDWLRQ��EXW�LQVWHDG�DSSOLHG�WKH�H[LVWLQJ�ODZ�FRQFHUQLQJ�WKH�GXW\�WR�ZDUQ�
WR�WKH�SURGXFW�LQ�TXHVWLRQ��FLJDUHWWHV��7KLV�DSSURDFK�JLYHV�DQ�LQGLFDWLRQ�DV�
WR�KRZ�REHVLW\� OLWLJDWLRQ�LQ�&DQDGD�FDQ�EH�IUDPHG��:KLOH� WKHUH�DUH�VRPH�

214� 6HH�ibid�DW�SDUD�����

215 Ibid�DW�����
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FKDOOHQJHV�ZLWK�XVLQJ�Létourneau�DV�D�WHPSODWH��WKH�GHFLVLRQ�LQ�WKH�6XSHULRU�
&RXUW�RI�4XpEHF�VXJJHVWV�WKDW�WKHUH�PD\�EH�D�IXWXUH�IRU�REHVLW\�OLWLJDWLRQ�

%HIRUH�FRQVLGHULQJ�KRZ�-XVWLFH�5LRUGDQ¶V�GHFLVLRQ�LV�UHOHYDQW�IRU�REHV-
LW\� OLWLJDWLRQ�� KRZHYHU�� LW� LV�ZRUWK� QRWLQJ� WKDW� &DQDGLDQ� SURGXFW� OLDELOLW\�
MXULVSUXGHQFH�LV�DOUHDG\�DSSOLFDEOH�WR�WKH�SURGXFWV�DVVRFLDWHG�ZLWK�REHVLW\�
±�WKDW�LV��WR�IRRG�DQG�EHYHUDJH�SURGXFWV��KHQFHIRUWK�³IRRG�SURGXFWV´���7KLV�LV�
DQ�XQFRQWURYHUVLDO�FODLP�����DV�IRRG�SURGXFWV�KDYH�EHHQ�SDUW�RI�ZKDW�LV�QRZ�
SURGXFW�OLDELOLW\�ODZ�VLQFH�LWV�RULJLQV�217�0RUHRYHU��WKHUH�LV�D�ORQJ�KLVWRU\�RI�
FDVHV� LPSRVLQJ� OLDELOLW\�RQ� IRRG�PDQXIDFWXUHUV�218�&RQVLGHU�� IRU�H[DPSOH��
WKH�VHPLQDO�QHJOLJHQFH�FDVH��Donoghue��ZKLFK�FRQFHUQHG�WKH�OLDELOLW\�RI�WKH�
PDQXIDFWXUHU�RI�JLQJHU�EHHU�FRQWDLQLQJ�D�GHFRPSRVLQJ�VQDLO�219�6LPLODUO\��
RWKHU�HDUO\�QHJOLJHQFH�FDVHV�GHDOW�ZLWK�IRRG�SURGXFWV��)RU�H[DPSOH��LQ�������
WKH�6XSUHPH�&RXUW�RI�1RYD�6FRWLD�DOORZHG�D�SODLQWLII�ZKR�IRXQG�SRZGHUHG�

���� :KDW�PLJKW�EH�PRUH� FRQWURYHUVLDO� LV� WKDW�REHVLW\� OLWLJDWLRQ� VKRXOG� IRFXV�RQ�
IRRG�SURGXFWV��:KLOH�QRW�DGGUHVVHG�DW�OHQJWK�KHUH��GLHW�SOD\V�D�FULWLFDO�UROH�LQ�
REHVLW\��,W�LV�HVWLPDWHG�WKDW�����WR������RI�REHVLW\�DPRQJVW�&DQDGLDQV�LV�UH-
ODWHG�WR�GLHW��VSHFL¿FDOO\��H[FHVV�FDORULH�FRQVXPSWLRQ��6HH�6DUD�1�%OHLFK�HW�DO��
³:K\�LV�WKH�'HYHORSHG�:RUOG�2EHVH"´�������������$QQX�5HY�RI�3XEOLF�+HDOWK�
���� DW� ���±����0RUHRYHU�� WKHUH� LV� VROLG� HYLGHQFH� WR� VXJJHVW� WKDW� WKH� ULVLQJ�
SUHYDOHQFH�LQ�RYHUZHLJKW�DQG�REHVLW\�RFFXUUHG�VLPXOWDQHRXVO\�ZLWK�VKLIWV� LQ�
GLHW�DQG�WKH�W\SHV�RI�SURGXFWV�DYDLODEOH�IRU�FRQVXPSWLRQ��)RU�H[DPSOH��LQ�������
����PRUH�FDORULHV�SHU�SHUVRQ�SHU�GD\�ZHUH�DYDLODEOH�LQ�WKH�&DQDGLDQ�IRRG�VXS-
SO\�WKDQ�LQ�������6HH�ibid�DW������'XULQJ�WKLV�WLPH��WKHUH�ZDV�DQ�LQFUHDVH�LQ�WKH�
SUHYDOHQFH�RI�REHVLW\�LQ�&DQDGD��6HH�JHQHUDOO\�/DXULH�.�7ZHOOV�HW�DO��³&XUUHQW�
DQG�3UHGLFWHG�3UHYDOHQFH�RI�2EHVLW\�LQ�&DQDGD��$�7UHQG�$QDO\VLV´������������
&0$-�2SHQ�(���

217� )RU� H[DPSOH�� WKH�Restatement (Third) of Torts� �� �� ������� FRQVLGHUV� WKH� DS-
SOLFDWLRQ�WR�IRRG��QRWLQJ��³>D@V�HDUO\�DV�������FULPLQDO�VWDWXWHV�LPSRVHG�OLDELO-
LW\�XSRQ�YLFWXDOHUV��YLQWHUV��EUHZHUV��EXWFKHUV��FRRNV��DQG�RWKHU�SHUVRQV�ZKR�
VXSSOLHG�FRQWDPLQDWHG�IRRG�DQG�GULQNV´��6HH�DOVR�5HHG�'LFNHUVRQ��Products 
Liability and the Food Consumer��:HVWSRUW��&7��*UHHQZRRG�3UHVV��������DW�
����SRLQWLQJ�WR�D�FDVH�DSSHDULQJ�LQ�������ZKHUH�LW�ZDV�KHOG�WKDW�LI�D�WDYHUQ�VHOOV�
FRUUXSWHG�IRRG��WKH�SHUVRQ�VXIIHULQJ�KDUP�ZRXOG�KDYH�³DQ�DFWLRQ�DJDLQVW�WKH�
WDYHUQHU�RQ�WKH�FDVH�HYHQ�WKRXJK�KH�PDNHV�QR�ZDUUDQW\�WR�PH�´

218� 6HH�ibid�DW�����'LFNHUVRQ�REVHUYHV�WKDW�³>V@RPH�NLQG�RI�VSHFLDO�FLYLO�UHVSRQ-
VLELOLW\�XQGRXEWHGO\�DWWDFKHG�WR�UHWDLO�IRRG�VDOHV�ORQJ�EHIRUH�WKH�PRGHUQ�ZDU-
UDQWLHV�H[SUHVVHG�E\�WKH�VDOHV�VWDWXWHV�ZHUH�GHYHORSHG��DQG�WKLV�UHVSRQVLELOLW\�
XOWLPDWHO\�FDPH�WR�EH�FODVVHG�DV�D�µZDUUDQW\¶�REOLJDWLRQ´�DW������

219� 6HH�Donoghue��supra�QRWH����DW�����
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JODVV�LQ�D�FKRFRODWH�EDU�WR�EULQJ�DQ�DFWLRQ�DJDLQVW�WKH�PDQXIDFWXUHU�220�7KH�
FRXUW�KHOG�WKDW�³WKHUH�ZDV�D�GXW\�WR�WKH�SXEOLF�QRW�WR�SXW�RQ�VDOH�VXFK�D�GDQ-
JHURXV�DUWLFOH�DV�WKH�FKRFRODWH�EDU�LQ�TXHVWLRQ�´�DQG�IRXQG�WKH�GHIHQGDQW�WR�
EH�JXLOW\�RI�QHJOLJHQFH�DQG�WKH�SUR[LPDWH�FDXVH�RI�WKH�SODLQWLII¶V�LQMXULHV�221  

$GGLWLRQDOO\�� EHFDXVH� IRRG� SURGXFWV� DUH� LQJHVWHG�� LW� LV� FOHDU� WKDW� WKH�
VWDQGDUG�RI�FDUH�H[SHFWHG�RI�IRRG�PDQXIDFWXUHUV�LV�KHLJKWHQHG�222�7KHDOO�DQG�
FROOHDJXHV�DUJXH�WKDW�IRRG�PDQXIDFWXUHUV�IDFH�DPRQJ�WKH�KLJKHVW�VWDQGDUGV�
RI�FDUH��JLYHQ� WKDW�DOO�RI� WKHLU�SURGXFWV�DUH� LQJHVWHG�� VXJJHVWLQJ� WKDW�³WKH�
VWDQGDUG�KDV�EHHQ�FKDUDFWHUL]HG�DV�DSSUR[LPDWLQJ�VWULFW� OLDELOLW\�´223�&RQ-
VLGHU��IRU�H[DPSOH��KRZ�WKH�PDWWHU�ZDV�IUDPHG�E\�WKH�FRXUW�LQ�6KDQGORII�

7KH�HIIHFW��DV�,�WDNH�LW��RI�>Grant�DQG�Donoghue@�LV�WR�HVWDEOLVK�WKDW�D�
PDQXIDFWXUHU�ZKR�SUHSDUHV�DQG�SXWV�XSRQ�WKH�PDUNHW�IRRG�LQ�D�FRQWDLQHU�
ZKLFK�SUHYHQWV�H[DPLQDWLRQ�E\�WKH�XOWLPDWH�FRQVXPHU�LV�OLDEOH�WR�WKH�XOWLP-
DWH�FRQVXPHU�IRU�DQ\�GHIHFWV�ZKLFK�H[LVW�LQ�WKH�JRRGV�VR�PDUNHWHG�ZKLFK�
DULVH�IURP�QHJOLJHQFH�RU�ODFN�RI�FDUH��7KH�ODFN�RI�FDUH�HVVHQWLDO�WR�WKH�HVWDE-
OLVKPHQW�RI�VXFK�D�FODLP�LQFUHDVHV�DFFRUGLQJ�WR�WKH�GDQJHU�WR�WKH�XOWLPDWH�
FRQVXPHU��DQG�ZKHUH�WKH�WKLQJ�LV�LQ�LWVHOI�GDQJHURXV��WKH�FDUH�QHFHVVDU\�DS-
SUR[LPDWHV�WR��DQG�DOPRVW�EHFRPHV��DQ�DEVROXWH�OLDELOLW\�224

7KH�2QWDULR�&RXUW�RI�$SSHDO�LQ�Heimler v Calvert Caterers Ltd225 af-
¿UPHG�WKDW�WKH�EXUGHQ�LPSRVHG�RQ�WKRVH�KDQGOLQJ�IRRG�SURGXFWV�DSSUR[L-

220� 6HH�Buckley v Mott������������'/5�����������&DUVZHOO16�����16�6&��>Buck-
ley v Mott�FLWHG�WR�'/5@�

221� (GJHOO��supra�QRWH����DW���FLWLQJ�Buckely v Mott��supra�QRWH�����DW������

222� 6HH�'LFNHUVRQ��supra�QRWH������³>L@W�LV�FRPPRQO\�VDLG�WKDW�WKH�IRRG�PDQXIDF-
WXUHU�LV�KHOG�WR�D�KLJKHU�VWDQGDUG�RI�FDUH�WKDQ�RWKHU�PDQXIDFWXUHUV´�DW��������

223� 7KHDOO�HW�DO��supra�QRWH����DW�/����

224 Shandloff��supra�QRWH����DW�����

225� ���'/5���G������DW������25���G����>Heimler@��7KLV�FDVH�LQYROYHG�OLDELOLW\�IRU�
IRRG�VHUYHG�DW�D�ZHGGLQJ�ZKHUH�D�JXHVW�FRQWUDFWHG�W\SKRLG��$OWKRXJK�WKH�FDVH�
GHDOW� VSHFL¿FDOO\�ZLWK� IRRG�KDQGOHUV�� WKH�FRXUW¶V�¿QGLQJ� WKDW�³>W@KH�VWDQGDUG�
RI�FDUH�GHPDQGHG�IURP�WKRVH�HQJDJHG�LQ�WKH�IRRG�KDQGOLQJ�EXVLQHVV��LV�DQ�H[-
WUHPHO\�KLJK�VWDQGDUG«´��FDQ�EH�DSSOLHG�PRUH�EURDGO\�WR�IRRG�PDQXIDFWXUHUV��
,QGHHG��LQ�LWV�GLVFXVVLRQ�RI�Heimler��WKH�FRXUW�LQ�Brunski v Dominion Stores Ltd 
�����������&&/7��������$&:6���G������DW�SDUD�����21�+�&W�-��H[WHQGV�WKH�
¿QGLQJ�WR�LQFOXGH�³IRRG�SURGXFHUV�DQG�GLVWULEXWRUV�´�
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PDWHV�DEVROXWH�OLDELOLW\��7KLV�LV��LQ�SDUW��EHFDXVH�RI�WKH�UHODWLRQVKLS�RI�UHOL-
DQFH�WKDW�H[LVWV�EHWZHHQ�D�IRRG�PDQXIDFWXUHU�DQG�FRQVXPHU����

7KXV��FRXUWV�KDYH�UHFRJQL]HG�WKDW�IRRG�PDQXIDFWXUHUV�KDYH�DQ�REOLJD-
WLRQ�WR�DYRLG�SXWWLQJ�GDQJHURXV�IRRG�SURGXFWV�LQWR�FLUFXODWLRQ��:KDW�QHHGV�
WR�EH�DVFHUWDLQHG�� WKHQ�� LV�ZKDW�FRXQWV�DV�D�GDQJHURXV�IRRG��0DQ\�RI� WKH�
HDUO\�SURGXFW�OLDELOLW\�FDVHV�LQYROYLQJ�IRRG�SURGXFWV�FRQFHUQHG�DGXOWHUDWHG�
IRRGV�RU�PDQXIDFWXULQJ�HUURUV�227�'DQJHURXV�IRRG��WKHQ��FRXOG�EH�FRQWUDVWHG�
ZLWK� ³SXUH� IRRG´� DQG�ZRXOG� HQFRPSDVV� FRUUXSWHG� IRRG� SURGXFWV�� ,Q� WKLV�
VHQVH��WKH�FRQFHSW�RI�³GDQJHURXV�IRRGV´�ZRXOG�EH�UHVWULFWHG�WR�IRRG�VDIHW\�
LVVXHV�DULVLQJ�IURP�PDQXIDFWXULQJ�GHIHFWV�RU�IURP�WKH�QHJOLJHQFH�RI�IRRG�
KDQGOHUV��7KLV�FODVV�RI�LVVXHV�LV�YDVWO\�GLIIHUHQW�WKDQ�WKDW�ZKLFK�DULVHV�IURP�
WKH� FRQWLQXHG� FRQVXPSWLRQ� RU� RYHUFRQVXPSWLRQ� RI� IRRG� SURGXFWV�� ,W� KDV�
EHHQ�VXJJHVWHG�WKDW�WKH�RYHUFRQVXPSWLRQ�RI�IRRG�SURGXFWV�DQG��LQ�SDUWLFX-
ODU��RI�XQKHDOWK\�IRRG�SURGXFWV��VRPHWLPHV�GHVFULEHG�DV�³SDWKRJHQLF´�IRRG�
RU�DV�SDUW�RI�D�WR[LF�IRRG�HQYLURQPHQW��228�JLYHV�ULVH�WR�REHVLW\��GLDEHWHV��DQG�
FDQFHU��DPRQJ�RWKHU�GLHW�UHODWHG�GLVHDVHV�229 

���� 6HH�(GJHOO��supra�QRWH����DW����

227� 6HH�H�J��Donoghue��supra�QRWH�����VQDLO�LQ�JLQJHU�EHHU���Shandloff��supra note 
����JODVV�LQ�FKRFRODWH�PLON���Arendale��supra�QRWH�����JODVV�LQ�EUHDG����Zeppa��
supra�QRWH�����JODVV�LQ�D�VRIW�GULQN��

228� 6HH�JHQHUDOO\�1RUP�5&�&DPSEHOO��.LP�'�5DLQH�	�/LQGVD\�0F/DUHQ��³µ-XQN�
)RRGV�¶�µ7UHDWV�¶�RU�µ3DWKRJHQLF�)RRGV¶"�$�&DOO�IRU�&KDQJLQJ�1RPHQFODWXUH�WR�
)LW�WKH�5LVN�RI�7RGD\¶V�'LHWV´�������������&DQ�-�&DUGLRO�����

229� 6HH�H�J��-DFRE�-�6KHOOH\��³$GGUHVVLQJ�WKH�3ROLF\�&DFRSKRQ\�'RHV�1RW�5HTXLUH�
0RUH�(YLGHQFH��$Q�$UJXPHQW�IRU�5HIUDPLQJ�2EHVLW\�DV�&DORULF�2YHUFRQVXPS-
WLRQ´�������������%0&�3XEOLF�+HDOWK������DW����RQOLQH���ZZZ�ELRPHGFHQWUDO�
FRP������������������!�>SHUPD�FF��0�$�3%.6�@�>6KHOOH\��³$GGUHVVLQJ�WKH�
3ROLF\�&DFRSKRQ\´@��,W�LV�IDU�EH\RQG�WKH�VFRSH�RI�WKLV�FKDSWHU�WR�UHYLHZ�WKH�VFL-
HQFH�DQG�HYLGHQFH�RQ�WKLV�SRLQW��6HH�DOVR�&RULQQD�+DZNHV�HW�DO��³6PDUW�)RRG�
3ROLFLHV� IRU� 2EHVLW\� 3UHYHQWLRQ´� ������� ��������� /DQFHW� ������ (YHQ� IRRG�
PDQXIDFWXUHUV�SRLQW� WR�RYHUFRQVXPSWLRQ�DV�D�SUREOHP��6HH�H�J��.DWLH�/LWWOH��
³3RVWV�RQ�0F'RQDOG¶V�(PSOR\HH�6LWH�%DVK�)DVW�)RRG´��CNBC�����'HFHPEHU�
������� RQOLQH�� �ZZZ�FQEF�FRP������������SRVW�RQ�PFGRQDOGV�HPSOR\HH�
VLWH�EDVKHV�IDVW�IRRG�KWPO!�>SHUPD�FF��:9����*�@�
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7R� FODLP� WKDW� D� IRRG� SURGXFW� LV� LQKHUHQWO\� GDQJHURXV� ZRXOG� UHTXLUH�
PDNLQJ�D�FODLP�WKDW�WKH�IRRG�SURGXFW�KDV�D�GHIHFWLYH�GHVLJQ�230�6XFFHVV�LQ�
D�GHIHFWLYH�GHVLJQ�FODLP�FRXOG�KDYH�JUDYH�FRQVHTXHQFHV�IRU�D�IRRG�PDQX-
IDFWXUHU��,W�ZRXOG�UHTXLUH�D�PDQXIDFWXUHU�WR�UHGHVLJQ�D�SURGXFW�±�D�FRVWO\�
DQG�SHUKDSV�LPSRVVLEOH�WDVN�231�0RUHRYHU��LW�PD\�KDYH�GUDVWLF�FRQVHTXHQFHV�
IRU�VRPH�SRSXODWLRQV��,W�LV�FOHDU�WKDW�GHSHQGHQF\�RQ�FHUWDLQ�IRRG�SURGXFWV�
YDULHV� E\�QHLJKERUKRRG�� UHJLRQ�� DQG� VRFLR�HFRQRPLF� VWDWXV�� DPRQJ�RWKHU�
IDFWRUV�232�&RXUWV�ZLOO� OLNHO\�EH�UHOXFWDQW� WR�GHFODUH�DQ�HQWLUH�SURGXFW� OLQH�
QHJOLJHQWO\�GHVLJQHG�LI�D�FRPPXQLW\�LV�GHSHQGHQW�RQ�WKDW�SURGXFW�233�&RXUWV�
PD\�DOVR�EH�UHOXFWDQW�WR�DFFHSW�WKDW�D�IRRG�SURGXFW¶V�GHVLJQ�LV�GHIHFWLYH�LI�
WKH�SURGXFW�RQO\�FDXVHV�KDUP�ZKHQ�WKH�KDUP�LV�PHUHO\�D�FRQVHTXHQFH�RI�
RYHUFRQVXPSWLRQ�234�$�FRXUW�LV�PRUH�OLNHO\�WR�DFFHSW�WKDW�WKH�ULVN�LQKHUHQW�

230� $�GHIHFWLYH�GHVLJQ�FODLP�ZRXOG�DUJXH�WKDW�D�IRRG�SURGXFW�KDV�EHHQ�GHVLJQHG�
LQ�VXFK�D�ZD\�WKDW�WKH�ULVNV�RXWZHLJK�WKH�EHQH¿WV��7KLV�LV�RQH�RI�WKH�DUJXPHQWV�
-XVWLFH�6ZHHW�LGHQWL¿HG�KH�ZRXOG�DFFHSW�IURP�WKH�SODLQWLIIV�LQ�WKHLU�DPHQGHG�
FODLP�LQ�Pelman��supra�QRWH�����EXW�WKDW�WKH�SODLQWLIIV�IDLOHG�WR�VXEPLW�

231� %XW�DOVR�FRQVLGHU�WKDW�LI�DOO�VLPLODU�SURGXFWV�FDUU\�WKH�VDPH�ULVN��WKHQ�WKH�SURG-
XFW�PD\�QRW�EH�GHHPHG�GHIHFWLYH��6HH�7KHDOO�HW�DO��supra�QRWH�����³>D@OWKRXJK�
QRW�FRQFOXVLYH��HYLGHQFH�WKDW�WKH�GHIHQGDQW¶V�SURGXFW�SUHVHQWHG�QR�JUHDWHU�ULVN�
WKDQ�VLPLODU�SURGXFWV�RI�RWKHU�PDQXIDFWXUHUV��DQG�FRQWDLQHG�WKH�VDPH�OHYHO�RI�
DYDLODEOH�WHFKQRORJLFDO�LQQRYDWLRQ��FDQ�OHDG�WKH�FRXUW�WR�¿QG�QR�GHIHFW�LQ�WKH�
GHIHQGDQW¶V�GHVLJQ´�DW�/�������

232� 7KLV� WKLQNLQJ� DSSOLHV� WR� FLYLO� OLDELOLW\� DV�ZHOO��$QWOHU�� supra� QRWH� ��� DUJXHV�
WKDW Pelman��supra�QRWH����ZRXOG�KDYH�KDG�D�EHWWHU�FKDQFH�RI�VXFFHVV�KDG�LW�
IRFXVHG�RQ�SRRU��XUEDQ�$IULFDQ�$PHULFDQ�FKLOGUHQ��DV�WKHLU�IRRG�FKRLFHV�ZHUH�
IDU�PRUH�UHVWULFWHG�WKDQ�WKH�SODLQWLIIV�LQ�Pelman. 

233� 6WDSOHWRQ��supra�QRWH�����³>L@W�LV�DOVR�RQH�ZKLFK�FRXUWV�PD\�ZHOO�EH�UHOXFWDQW�
WR�XSKROG�LI�JUDYH�VRFLR�HFRQRPLF�GLVORFDWLRQV�DUH�WKHUHE\�WKUHDWHQHG�EHFDXVH�
D�¿UP��DQ�LQGXVWU\��RU�D�FRPPXQLW\�LV�GHSHQGHQW�RQ�WKDW�SURGXFW�OLQH´�DW�������
7KH�DXWKRU�QRWHV�WKDW�³ZKHUH�WKH�GHVLJQ�LV�WKLV�GDQJHURXV�and�ZKHUH�D�¿QGLQJ�
RI�OLDELOLW\�ZRXOG�FOHDUO\�WKUHDWHQ�WR�SUHFLSLWDWH�PDMRU�VRFLR�HFRQRPLF�GLVORFD-
WLRQV��DV�LW�ZRXOG�LQ�WKH�SURGXFW�FDWHJRU\�FDVHV�ZKHUH�WKH�GHIHFW�LV�JHQHULF�DQG�
QRW�UHPHGLDEOH�E\�PRGL¿FDWLRQ�WR�DQ�DOWHUQDWLYH�GHVLJQ��FRXUWV�IDFH�D�VHULRXV�
VHSDUDWLRQ�RI�SRZHUV�GLOHPPD´�DW������

234� 7KLV�SRLQW� UHTXLUHV�FRQVLGHUDWLRQ�EH\RQG� WKH� VFRSH�RI� WKLV�DUWLFOH�� ,QGHHG��D�
GHWHUPLQDWLRQ�RI�ZKDW�OHYHO�RI�ULVN�LV�VXI¿FLHQW�WR�UHQGHU�D�SURGXFW�GHIHFWLYH�LV�
DW�WKH�KHDUW�RI�WKH�GHIHFWLYH�GHVLJQ�DQDO\VLV��6XI¿FH�LW�WR�VD\�WKDW�PDQXIDFWXUHUV�
DUH�UHTXLUHG�WR��DPRQJ�RWKHU�WKLQJV��FRQVLGHU�WKH�IRUHVHHDEOH�PLVXVHV�RI�WKHLU�
SURGXFWV�DQG�WR�DGHTXDWHO\�WHVW�WKHLU�GHVLJQ�WR�VDIHJXDUG�DJDLQVW�NQRZQ�RU�UHD-
VRQDEO\�IRUHVHHDEOH�ULVNV�
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LQ� WKH�RYHUFRQVXPSWLRQ�RI�D�SURGXFW�PHULWV�VRPH�IRUP�RI�ZDUQLQJ�WR� WKH�
FRQVXPHU�235�$YRLGLQJ�D�IDLOXUH�WR�ZDUQ�FODLP�RQO\�LPSRVHV�RQ�D�PDQXIDF-
WXUHU�WKH�PLQRU�FRVWV�DVVRFLDWHG�ZLWK�SURYLGLQJ�D�ODEHO�WR�ZDUQ�XVHUV�RI�WKH�
ULVNV�DVVRFLDWHG�ZLWK�D�SURGXFW��)RU�D�IDLOXUH� WR�ZDUQ�FODLP�WR�VXFFHHG��D�
FRQVXPHU�QHHG�RQO\�VKRZ�WKDW�WKH�SURGXFW�ZDV�GHIHFWLYH�EHFDXVH�LW�GLG�QRW�
KDYH�DQ�DGHTXDWH�ZDUQLQJ��+H�RU�VKH�GRHV�QRW�KDYH�WR�GHPRQVWUDWH�WKDW�DQ�
HQWLUH�SURGXFW�LV�GHIHFWLYH���� 

7KLV�LV�ZKDW�WKH�FRXUW�XOWLPDWHO\�IRXQG�LQ�Létourneau��WREDFFR�PDQX-
IDFWXUHUV�KDG�DQ�REOLJDWLRQ�WR�ZDUQ�FRQVXPHUV�RI�WKH�ULVNV�DVVRFLDWHG�ZLWK�
VPRNLQJ�FLJDUHWWHV��DQG��E\�IDLOLQJ�WR�SURYLGH�DGHTXDWH�ZDUQLQJV�WR�FRQVXP-
HUV��WKH\�ZHUH�OLDEOH�IRU�WKH�UHVXOWLQJ�KDUP��:KLOH�RQH�PD\�GLVDJUHH�ZLWK�
-XVWLFH�5LRUGDQ¶V� LQWHUSUHWDWLRQ�RI� WKH� IDFWV�RU�ZLWK�KLV�DSSOLFDWLRQ�RI� WKH�
ODZ��Létourneau�GRHV�QRW�UHSUHVHQW�D�GHSDUWXUH�IURP�WKH�H[LVWLQJ�MXULVSUX-
GHQFH��7KH�SODLQWLIIV�ZHUH�UHO\LQJ�RQ�ZHOO�HVWDEOLVKHG�FDVH�ODZ�SHUWDLQLQJ�
WR�WKH�GXW\�WR�ZDUQ��7KLV�VDPH�FDVH�ODZ�FRXOG�EH�XVHG�E\�FODLPDQWV�ZKR�DO-
OHJH�WKDW�IRRG�PDQXIDFWXUHUV�KDYH�DQ�REOLJDWLRQ�WR�SURYLGH�ZDUQLQJV�DERXW�
WKH�NQRZQ�DQG�IRUHVHHDEOH�ULVNV�DVVRFLDWHG�ZLWK�WKH�FRQVXPSWLRQ�RI�WKHLU�
SURGXFWV�237 

235� 7KHUH�LV�FRQVLGHUDEOH�RYHUODS�EHWZHHQ�WKH�WZR�GHIHFWLYH�GHVLJQ�DQG�GHIHFWLYH�
ZDUQLQJV�FDVHV��KRZHYHU��$V�7KHDOO�HW�DO��supra�QRWH����DW�/����QRWH��IDLOXUH�
WR�ZDUQ�FODLPV�DUH�PRUH�DNLQ�WR�QHJOLJHQW�GHVLJQ�FODLPV�WKDQ�QHJOLJHQW�PDQX-
IDFWXUHU�FODLPV��7KH\�REVHUYH�WKDW�ERWK�W\SHV�RI�FDVHV�UHTXLUH�DQ�DVVHVVPHQW�RI�
³WKH�QDWXUH�DQG�H[WHQW�RI�WKH�ULVN�DQG�WKHQ�FRQVLGHUV�ZKHWKHU��JLYHQ�WKH�OHYHO�RI�
WKH�ULVN��WKH�ZDUQLQJV�ZHUH�DGHTXDWH´��ibid�DW�/������$Q�LPSRUWDQW�GLIIHUHQFH��
KRZHYHU��LV�WKDW�ZKLOH�WKHUH�LV�D�QHHG�WR�FRQVLGHU�WKH�ULVNV�DVVRFLDWHG�ZLWK�WKH�
XVH�RI�D�SURGXFW�LQ�D�GHIHFWLYH�ZDUQLQJ�FDVH��WKHUH�LV�QR�QHHG�WR�¿QG�D�GHIHFW�
SHU�VH�LQ�WKH�SURGXFW�LWVHOI��,QVWHDG�

³>J@HWWLQJ�IURP�WKH�LQMXU\�RU�GDPDJH�WR�WKH�FRQFOXVLRQ�WKDW�WKH�
ZDUQLQJ�ZDV�GHIHFWLYH�UHTXLUHV�D�FRQVLGHUDWLRQ�RI�ZKHWKHU�WKH�
ULVN� ZKLFK�PDWHULDOL]HG� WR� KDUP� WKH� SODLQWLII� ZDV� UHDVRQDEO\�
IRUHVHHDEOH��2QH�PXVW�WKHQ�FRQVLGHU�ZKHWKHU�WKH�QDWXUH�DQG�H[-
WHQW�RI� WKH� ULVN�PHULWHG�D�EHWWHU�ZDUQLQJ��DQG�QH[W��ZKHWKHU�D�
EHWWHU�ZDUQLQJ�ZRXOG�KDYH�SUHYHQWHG�WKH�KDUP�WR�WKLV�SODLQWLII´�
�ibid�DW�/�����

���� 6RPHWLPHV�D�ZDUQLQJ�LV�UHTXLUHG�EHFDXVH�D�SURGXFW�FDQQRW�EH�UHGHVLJQHG��6HH�
ibid� �³ZKHUH�SUHYDLOLQJ� WHFKQRORJ\�GRHV�QRW� DOORZ� IRU� WKH�PDQXIDFWXUH�RI� D�
VDIHU�SURGXFW��WKH�FRXUW�PD\�VWLOO�¿QG�WKH�PDQXIDFWXUHU�OLDEOH�LI�WKH�ULVN�FRXOG�
KDYH�EHHQ�UHGXFHG�RU�DYRLGHG�WKURXJK�DGHTXDWH�ZDUQLQJV�WR�WKH�XVHU´�DW�/������

237� :KLOH�VXFK�D�GLVFXVVLRQ�LV�EH\RQG�WKH�VFRSH�RI�WKLV�DUWLFOH��WKHUH�LV�DQ�LPSRUW-
DQW�GLVFXVVLRQ�WR�EH�KDG�DERXW�ZKDW�LV�UHTXLUHG�WR�SURYH�FDXVDWLRQ�LQ�GXW\�WR�
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6R��EH\RQG�EHLQJ�DQ�H[DPSOH�RI�KRZ�WKH�GXW\�WR�ZDUQ�FDQ�EH�DSSOLHG�
WR�D�VSHFL¿F�VHW�RI�IDFWV��ZKDW�GRHV�Létourneau�PHDQ�IRU�REHVLW\�OLWLJDWLRQ"�
3HUKDSV�PRVW� LPSRUWDQWO\��Létourneau� DI¿UPV�ZKDW� LV� UHTXLUHG�RI�PDQX-
IDFWXUHUV�WR�DGHTXDWHO\�ZDUQ�FRQVXPHUV��$V�QRWHG�DERYH��-XVWLFH�5LRUGDQ¶V�
GHFLVLRQ�FDQ�EH�XQGHUVWRRG�DV�DQ�DSSOLFDWLRQ�RI�WKH�VWDQGDUG�RI�DGHTXDF\�
DUWLFXODWHG�LQ�Buchan��,Q�Buchan��WKH�2QWDULR�&RXUW�RI�$SSHDO�KHOG�WKDW�WKH�
GXW\� WR�ZDUQ� UHTXLUHV�PDQXIDFWXUHUV� WR�SURYLGH�ZDUQLQJV� WKDW� DUH�FOHDUO\�
FRPPXQLFDWHG�DQG�WKDW�LQIRUP�XVHUV�DERXW�WKH�QDWXUH�RI�WKH�ULVN�LQKHUHQW�LQ�
D�SURGXFW��:LWK�VRPH�OLPLWHG�H[FHSWLRQV��VXFK�DV�IRRG�SURGXFWV�FRQWDLQLQJ�
DOOHUJHQV��IRRG�PDQXIDFWXUHUV�GR�QRW�SURYLGH�DQ\�ZDUQLQJ�DERXW�WKH�ULVNV�
DVVRFLDWHG�ZLWK� WKH� XVH� RI� WKHLU� SURGXFWV��:KLOH�PDQ\� IRRG� SURGXFWV� GR�
SURYLGH�QXWULWLRQDO� LQIRUPDWLRQ�DQG�GLVFORVH� WKHLU� LQJUHGLHQWV��DV� UHTXLUHG�
E\� WKH�Food and Drugs Act�238� WKH�GHFLVLRQ� LQ�Buchan� VXJJHVWV� WKDW� IRRG�
PDQXIDFWXUHUV�ZLOO�QRW�EH�DEOH�WR�UHO\�RQ�DGKHUHQFH�WR�UHJXODWRU\�UHTXLUH-
PHQWV�DV�D�VKLHOG��JLYHQ�WKDW�VXFK�UHJXODWLRQ�UHSUHVHQWV�D�PLQLPXP�VWDQGDUG�
RI�ZKDW� LV� H[SHFWHG��Létourneau� VXJJHVWV� WKDW� WKH�ZD\� LQGXVWU\� UHVSRQGV�
WR�UHJXODWRU\�LQLWLDWLYHV�PD\�EH�D�UHOHYDQW�FRQVLGHUDWLRQ�ZKHQ�FRQVLGHULQJ�
OLDELOLW\��$V�QRWHG�SUHYLRXVO\��-XVWLFH�5LRUGDQ�ZDV�XQLPSUHVVHG�E\�WKH�WR-
EDFFR�LQGXVWU\¶V�DWWHPSW�WR�ZDWHU�GRZQ�DQ\�UHJXODWRU\�HIIRUWV�WKDW�FRXOG�QRW�
EH�SUHYHQWHG�RXWULJKW��7KH�&DQDGLDQ�JRYHUQPHQW�LV�FXUUHQWO\�UHFRQVLGHULQJ�
KRZ�LW�UHJXODWHV�IRRG�SURGXFWV�DV�SDUW�RI�LWV�³+HDOWK\�(DWLQJ�6WUDWHJ\�´239 
DQG�WKH�ZD\�LQ�ZKLFK�WKH�IRRG�LQGXVWU\�UHVSRQGV�WR�WKHVH�HIIRUWV�SUHVHQWV�DQ�
RSSRUWXQLW\�WR�JDXJH�KRZ�UHFHSWLYH�WKH�IRRG�LQGXVWU\�ZLOO�EH�WR�LQFUHDVHG�
UHJXODWLRQ�DQG�RYHUVLJKW�

ZDUQ� FDVHV�� )RU� H[DPSOH��%RWWHUHOO� DQG�(VVHUW�PDNH� D� FRPSHOOLQJ� FDVH� WKDW�
³DW\SLFDO�FDVHV�´�ZKLFK�DUJXDEO\�FRXOG�LQFOXGH�GXW\�WR�ZDUQ�FDVHV��UHTXLUH�DQ�
DW\SLFDO�DSSOLFDWLRQ�RI�QRUPDWLYH�SULQFLSOHV��6HH�$QGUHZ�%RWWHUHOO�	�&KULVWR-
SKHU�(VVHUW��³1RUPDWLYLW\��)DLUQHVV��DQG�WKH�3UREOHP�RI�)DFWXDO�8QFHUWDLQW\´�
������������2VJRRGH�+DOO�/-������6HH�DOVR�%RLYLQ��supra�QRWH�����9DXJKDQ�
%ODFN�� ³'HFLVLRQ� &DXVDWLRQ�� 3DQGRUD¶V� 7RRO�%R[´� LQ� -DVRQ� 1H\HUV�� (ULND�
&KDPEHUODLQ�	�6WHSKHQ�3LWHO��HGV��Emerging Issues in Tort Law��2[IRUG��+DUW�
3XEOLVKLQJ������������

238 Supra�QRWH�����V���

239� +HDOWK� &DQDGD�� Healthy Eating Strategy�� �2WWDZD�� +HDOWK� &DQDGD�� �������
RQOLQH� �SGI���Government of Canada� �ZZZ�FDQDGD�FD�FRQWHQW�GDP�FDQDGD�
KHDOWK�FDQDGD�PLJUDWLRQ�SXEOLFDWLRQV�HDWLQJ�QXWULWLRQ�KHDOWK\�HDWLQJ�VWUDW-
HJ\�FDQDGD�VWUDWHJLH�VDLQH�DOLPHQWDWLRQ�DOW�SXE�HQJ�SGI!� >SHUPD�FF�09���
)4&�@��
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Létourneau�LV�DOVR�XQHTXLYRFDO�DERXW�WKH�UHTXLUHPHQW�IRU�PDQXIDFWXU-
HUV�WR�NHHS�DEUHDVW�RI�VFLHQWL¿F�GHYHORSPHQWV��7KLV�GXW\�LV�QRW�OLPLWHG�WR�UH-
VHDUFK�WKDW�PDQXIDFWXUHUV�XQGHUWDNH�EXW�H[WHQGV�WR�UHVHDUFK�XQGHUWDNHQ�E\�
RWKHUV�WR�LGHQWLI\�ULVNV��Buchan�H[SOLFLWO\�KHOG�WKDW�PDQXIDFWXUHUV�KDYH�DQ�
RQJRLQJ�REOLJDWLRQ�WR�WHVW�SURGXFWV�DQG�WR�UHVSRQG�WR�WKH�¿QGLQJV�RI�RWKHUV��
)RRG�PDQXIDFWXUHUV�FDQQRW�LJQRUH��PLQLPL]H��RU�VLPSO\�GHQ\�WKH�ULVNV�WKDW�
RWKHUV�LGHQWLI\�ZLWK�WKHLU�SURGXFWV�±�HYHQ�ZKHQ�WKH�PDQXIDFWXUHU�LV�QRW�FRQ-
YLQFHG�E\�WKH�UHVHDUFK��7KLV�LV�FULWLFDOO\�LPSRUWDQW�LQ�WKH�FRQWH[W�RI�REHVLW\��
ZKHUH�WKH�IRRG�LQGXVWU\�KDV�DWWHPSWHG�WR�PLQLPL]H�WKH�UROH�LWV�SURGXFWV�KDYH�
SOD\HG��$V�%RJDUW�REVHUYHV��WKH�IRRG�LQGXVWU\

DLPV� WR� FRQYLQFH� OHJLVODWRUV� DQG� WKH� SXEOLF� WKDW� WKH� VFLHQFH�
UHODWLQJ�GLHW�WR�KHDOWK�LV�VR�XQFHUWDLQ�WKDW�UHJXODWLRQ�SURPRW-
LQJ�EHWWHU�HDWLQJ�DQG�GULQNLQJ�DQG�DLPHG�� LQ�DQ\�ZD\��DW� LWV�
SURGXFWV� LV�PRVWO\�XQQHFHVVDU\�DQG�ZRXOG�� LQ�DQ\�HYHQW��EH�
PRVWO\�LQHIIHFWLYH��,Q�DQ\�HYHQW��GLHW�DQG�ZHLJKW�DUH�D�PDWWHU�
RI�SHUVRQDO�UHVSRQVLELOLW\��DFFRXQWDELOLW\��DQG�GLVFLSOLQH�240

,Q�Létourneau��-XVWLFH�5LRUGDQ�IRXQG�WKDW�UDWKHU�WKDQ�ZDUQ�WKH�SXEOLF�DERXW�
WKH�NQRZQ�ULVNV��WKH�WREDFFR�FRPSDQLHV�DWWHPSWHG�WR�GLVFUHGLW��GRZQSOD\��
DQG�LJQRUH�WKH�VFLHQFH��7KHVH�WDFWLFV�KDYH�EHHQ�HPXODWHG�E\�WKH�IRRG�LQGXV-
WU\�241  

)RRG�PDQXIDFWXUHUV�FDQQRW�KLGH�EHKLQG�LJQRUDQFH��$V�WKH�ERG\�RI�HYL-
GHQFH� JURZV� DERXW� ULVNV�� WKH� RQXV� RQ� WKH�PDQXIDFWXUHU� DOVR� JURZV��7KLV�
PHDQV�WKDW�PDQXIDFWXUHUV�FDQQRW�VLPSO\�LJQRUH�WKH�HYLGHQFH�WKH\�¿QG�LQ-
FRQYHQLHQW�RU�XQFRQYLQFLQJ��,QVWHDG��PDQXIDFWXUHUV�PXVW�SURYLGH�DGHTXDWH�
ZDUQLQJV�LQ�RUGHU�WR�HQVXUH�WKDW�FRQVXPHUV�FDQ�PDNH�DQ�LQIRUPHG�FKRLFH��
WDNLQJ�LQWR�DFFRXQW�DOO�RI�WKH�DYDLODEOH�VFLHQFH��2Q�WKLV�SRLQW��IRRG�PDQXIDF-
WXUHUV�WKHRUHWLFDOO\�ZLOO�EH�FRRSHUDWLYH��$IWHU�DOO��WKH�IRRG�LQGXVWU\�KDV�ORQJ�
HPSKDVL]HG�WKH�LPSRUWDQFH�RI�FRQVXPHU�FKRLFH��SDUWLFXODUO\�DV�LW�UHODWHV�WR�
REHVLW\��FKDPSLRQLQJ�WKH�LGHD�RI�³SHUVRQDO�UHVSRQVLELOLW\�´242��:DUQLQJV�QRW�

240 Bogart��supra�QRWH����DW�����

241� )RU�H[DPSOH��VRPH�PHGLD�DWWHQWLRQ�ZDV�EURXJKW�WR�LQWHUQDO�GRFXPHQWV�IURP�WKH�
VXJDU� LQGXVWU\��6HH�.HOO\�&URZH��³6XJDU� ,QGXVWU\¶V�6HFUHW�'RFXPHQWV�(FKR�
7REDFFR�7DFWLFV��6XJDU�$VVRFLDWLRQ¶V�,QWHQW�WR�8VH�6FLHQFH�WR�'HIHDW�&ULWLFV�
8QFRYHUHG� E\�'HQWLVW´��CBC News� ���0DUFK� ������� RQOLQH�� �ZZZ�FEF�FD�
QHZV�KHDOWK�VWRU\������������I�YS�FURZH�ELJ�VXJDU�KWPO!� >SHUPD�FF�=����
).54@��%URZQHOO�	�:DUQHU��supra�QRWH����

242� 6HH�H�J�� WKH�GLVFXVVLRQV� LQ�.HOO\�'�%URZQHOO�HW�DO��³3HUVRQDO�5HVSRQVLELOLW\�
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RQO\�KHOS�FRQVXPHUV�PDNH� LQIRUPHG�FKRLFHV�� WKHLU� OHJDO�HIIHFW� LV� WR� VKLIW�
UHVSRQVLELOLW\�IRU�SRWHQWLDO�KDUPV�IURP�WKH�PDQXIDFWXUHU�WR�WKH�FRQVXPHU��
:DUQLQJV�IDFLOLWDWH�SHUVRQDO�UHVSRQVLELOLW\�±�SURYLGHG��RI�FRXUVH��WKDW�WKH\�
DUH�DGHTXDWH��

-XVWLFH�5LRUGDQ�ZDV�FULWLFDO�RI� WKH� WREDFFR� LQGXVWU\¶V�DWWHPSW� WR�QHX-
WUDOL]H�RU�QHJDWH�SXEOLF�XQGHUVWDQGLQJ�RI�WKH�GDQJHUV�RI�WKHLU�SURGXFWV�±�RU��
DV�KH�SXW�LW��WKHLU�DWWHPSW�WR�³OXOO´�WKH�SXEOLF�LQWR�D�VHQVH�RI�QRQ�XUJHQF\��
&RQVLGHU�WKH�DFWLRQV�RI�VRPH�IRRG�PDQXIDFWXUHUV��)RU�H[DPSOH��GHVSLWH�WKH�
NQRZQ� ULVNV� DVVRFLDWHG� ZLWK� FRQVXPSWLRQ� RI� VXJDU�VZHHWHQHG� EHYHUDJHV�
�66%��243�3HSVL&R�FRQWLQXHV�WR�PDUNHW�WKHVH�SURGXFWV�DV�³IXQ�IRU�\RX´�ZLWK-
RXW�DQ\�ZDUQLQJV�DERXW�LQKHUHQW�RU�IRUHVHHDEOH�ULVNV�244�6LPLODUO\��IDVW�IRRG�
UHVWDXUDQWV�PDNH�PLVOHDGLQJ� FODLPV� DERXW� WKH�KHDOWKIXOQHVV� RI� WKHLU� IRRG�
SURGXFWV245�RU�IDLO�WR�GLVFORVH�WKH�GDQJHUV�RI�LQJUHGLHQWV�XVHG��,Q�IDFW��PDQ\�
LQGLYLGXDOV�ZRXOG�QRW�EH�DEOH�WR�HYHQ�LGHQWLI\�WKH�LQJUHGLHQWV�XVHG�LQ�PDQ\�

DQG�2EHVLW\��$�&RQVWUXFWLYH�$SSURDFK�WR�D�&RQWURYHUVLDO�,VVXH´�������������
+HDOWK�$IIDLUV������1LFROH�/�1RYDN�	�.HOO\�'�%URZQHOO��³2EHVLW\��$�3XEOLF�
+HDOWK�$SSURDFK´�������������3V\FKLDWU�&OLQ�1RUWK�$P������+HUH��WKH�LQGXV-
WU\�LV�IROORZLQJ�WKH�OHDG�RI�WKH�WREDFFR�LQGXVWU\��ZKR�KDYH�ORQJ�HPSKDVL]HG�
WKDW�VPRNHUV�QHHG�WR�EH�KHOG�SHUVRQDOO\�UHVSRQVLEOH�IRU�WKHLU�GHFLVLRQV��,QGHHG��
in Létourneau� WKH� WREDFFR�FRPSDQLHV�PDNH� WKLV�SRLQW��6HH�H�J��Létourneau��
supra�QRWH����DW�SDUDV����±����WHVWLPRQ\�E\�.LS�9LVFXVL�DUJXLQJ�WKDW�VPRNHUV�
KDG�HQRXJK�LQIRUPDWLRQ�WR�PDNH�UDWLRQDO�GHFLVLRQV��

243� ,W� LV�EH\RQG� WKH�VFRSH�RI� WKLV�DUWLFOH� WR� LGHQWLI\�DOO� WKH� ULVNV�DVVRFLDWHG�ZLWK�
WKH�FRQVXPSWLRQ�RI�66%��+RZHYHU��FRQVLGHU� WKH� IROORZLQJ� WH[WV��ZKLFK� OLQN�
66%�FRQVXPSWLRQ�ZLWK�RYHUZHLJKW�DQG�REHVLW\��9DVDQWL�6�0DOLN�HW�DO��³6XJDU�
6ZHHWHQHG�%HYHUDJHV�DQG�:HLJKW�*DLQ�LQ�&KLOGUHQ�DQG�$GXOWV��$�6\VWHPDWLF�
5HYLHZ�DQG�0HWD�$QDO\VLV´�������������$P�-�&OLQ�1XWU������DW�������9DV-
DQWL� 6�0DOLN� HW� DO�� ³6XJDU� 6ZHHWHQHG�%HYHUDJHV��2EHVLW\��7\SH� ��'LDEHWHV�
DQG�&DUGLRYDVFXODU�'LVHDVH�5LVN´���������������&LUFXODWLRQ�������³5HGXFLQJ�
&RQVXPSWLRQ�RI�6XJDU�6ZHHWHQHG�%HYHUDJHV�WR�5HGXFH�WKH�5LVN�RI�&KLOGKRRG�
2YHUZHLJKW� DQG� 2EHVLW\´� �ODVW� PRGL¿HG� ��� )HEUXDU\� ������� RQOLQH��World 
Health Organization� �ZZZ�ZKR�LQW�HOHQD�WLWOHV�VVEVBFKLOGKRRGBREHVLW\�HQ�!�
>SHUPD�FF�='1��58�'@��/LVD�7H�0RUHQJD��6LPRQHWWH�0DOODUG�	�-LP�0DQQ��
³'LHWDU\�6XJDUV�DQG�%RG\�:HLJKW��6\VWHPDWLF�5HYLHZ�DQG�0HWD�DQDO\VHV�RI�
5DQGRPL]HG�&RQWURO�7ULDOV�DQG�&RKRUW�6WXGLHV´������������%0-�H�������0DUN�
$�3HUHLUD�� ³6XJDU�6ZHHWHQHG�DQG�$UWL¿FLDOO\�6ZHHWHQHG�%HYHUDJHV� LQ�5HOD-
WLRQ�WR�2EHVLW\�5LVN´������������$GY�1XWU�����

244� 6HH�1RYDN�	�%URZQHOO��³2EHVLW\´��supra�QRWH�����DW������

245� 6HH�0DU\�2�+HDUWV�HW�DO��³1XWULWLRQDO�4XDOLW\�DW�(LJKW�8�6��)DVW�IRRG�&KDLQV��
���\HDU�7UHQGV´�����������$P�-�3UHY�0HG�����
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IDVW�IRRGV��&RQVLGHU�-XGJH�6ZHHW¶V�FRPPHQWV�LQ�Pelman�WKDW�0F'RQDOG¶V�
&KLFNHQ�0F1XJJHWV��DUH�D�³0F)UDQNHQVWHLQ´�FUHDWLRQ�XVLQJ�LQJUHGLHQWV�
WKDW�DQ�LQGLYLGXDO�ZRXOG�QRW�UHFUHDWH�DW�KRPH�����$V�-XVWLFH�6ZHHW�VWDWHG��
³,W�LV�DW�OHDVW�D�TXHVWLRQ�RI�IDFW�DV�WR�ZKHWKHU�D�UHDVRQDEOH�FRQVXPHU�ZRXOG�
NQRZ�ZLWKRXW�UHFRXUVH�WR�WKH�0F'RQDOGV¶�ZHEVLWH�WKDW�D�&KLFNHQ�0F1XJ-
JHW�FRQWDLQHG�VR�PDQ\�LQJUHGLHQWV�RWKHU�WKDQ�FKLFNHQ�DQG�SURYLGHG�WZLFH�
WKH�IDW�RI�D�KDPEXUJHU�´247��3URGXFWV�WKDW�DUH�KHOG�RXW�DV�EHLQJ�VDIH�EXW�LQ�IDFW�
DUH�QRW�DUH��LI�DQ\WKLQJ��PRUH�GDQJHURXV��SDUWLFXODUO\�IRU�XVHUV�WKDW�PD\�EH�
VHQVLWLYH�RU�YXOQHUDEOH�248�,Q�HIIHFW��VXFK�SURGXFWV�EHFRPH�PRUH�OLNH�³D�ZROI�
LQ�VKHHS¶V�FORWKLQJ�LQVWHDG�RI�DQ�REYLRXV�ZROI�´249  

2QH�RI�WKH�UHDVRQV�WKDW�WKH�WREDFFR�FRPSDQLHV�LQ�Létourneau�HPSKD-
VL]HG� WKDW� WKH�VFLHQFH�ZDV�FRPSOLFDWHG��PXOWL�GLPHQVLRQDO��DQG� LQFRQFOX-
VLYH�ZDV�WR�FKDOOHQJH�WKH�QRWLRQ�WKDW�WKHLU�IDXOW��L�H���IDLOLQJ�WR�ZDUQ��FDXVHG�
SHRSOH� WR�FRQVXPH� WKHLU�SURGXFW� �L�H��� VPRNH���:KLOH� WKHUH� LV� VRPH� OHJLW-
LPDF\�WR�WKH�FODLP�DERXW�FRPSOLFDWHG�VFLHQFH�±�D�SRLQW�-XVWLFH�5LRUGDQ�DF-
NQRZOHGJHG��QRWLQJ�WKH�³FRQWURYHUVLDO�VFLHQWL¿F�ZDWHUV´250�±�KH�UHMHFWHG�WKH�
LGHD�WKDW�WKH�VFLHQFH�PXVW�EH�FHUWDLQ�DERXW�³WKH�FDXVH�´251�,QVWHDG��KH��IRXQG�
LW�VXI¿FLHQW�WR�QRWH�WKDW�WKH�IDXOW�RI�WKH�WREDFFR�FRPSDQLHV�ZDV�D�FDXVH�252 

��� Pelman��supra�QRWH����DW������

247 Ibid�� )ROORZLQJ�Pelman��0F'RQDOG¶V� GLG� UHIRUPXODWH� WKH�&KLFNHQ�0F1XJ-
JHWV���DOWKRXJK�LW�LV�QRW�HQWLUHO\�FOHDU�ZKHWKHU�WKLV�ZDV�VWULFWO\�LQ�UHVSRQVH�WR�
WKH�ODZVXLW��6HH�0HOLVVD�+HDOH\��³:DU�RQ�)DW�*HWV�6HULRXV´����-DQXDU\�������
LA Times�� RQOLQH�� �ZZZ�ODWLPHV�FRP�KHDOWK�OD�QD�REHVLW\��MDQ��E�VWRU\�
KWPO!�>SHUPD�FF�0(�1����8@�

248� 6HH�:DGGDPV��supra�QRWH����DW����

249 Hodge & Sons v Anglo-American Oil Co������������/O�/�5HS�����DW������:KLOH�
WKH�FRXUW�KHUH�ZDV�QRW�FRQVLGHULQJ�WKH�GXW\�WR�ZDUQ�RU�SURGXFWV�KHOG�RXW�DV�EH-
LQJ�VDIH��WKLV�VHQWLPHQW�VHHPV�WR�EH�DSSOLFDEOH��7KLV�SDVVDJH�KDV�EHHQ�FLWHG�LQ�
IDLOXUH�WR�ZDUQ�FDVHV��6HH�Ruegger v Shell Oil Company of Canada�����'/5�
��G������DW������>����@���25������Rivtow Marine Ltd v Washington Iron Works��
>����@�6&5������DW����������'/5���G�������

250 Létourneau��supra�QRWH����DW�SDUD������2I�FRXUVH��DV�QRWHG��WKH�WREDFFR�FRP-
SDQLHV�DUH�ODUJHO\�UHVSRQVLEOH�IRU�FUHDWLQJ�WKH�FRQWURYHUV\�

251 Ibid�DW�SDUDV����±����

252� 6HH�ibid�DW�SDUD������ZKHUH�-XVWLFH�5LRUGDQ�QRWHG�WKDW�WKH�IDXOW�GRHV�QRW�KDYH�
WR�EH�³WKH�RQO\�FDXVH�RI�VPRNLQJ��RU�HYHQ�WKH�GRPLQDQW�RQH�´�-XVWLFH�5LRUGDQ�
DOVR�QRWHG��³:KHUH�WKH�SURRI�VKRZV�WKDW�WKH�RWKHU�FDXVHV�H[LVWHG��LW�PLJKW�EH�
QHFHVVDU\�WR�DSSRUWLRQ�RU�UHGXFH�OLDELOLW\�DFFRUGLQJO\´��ibid�DW�SDUD������
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$V�-XVWLFH�5LRUGDQ�QRWHG��³0HUH�FRPPRQ�VHQVH�GLFWDWHV�WKDW�FOHDU�ZDUQLQJV�
DERXW�WKH�WR[LFLW\�RI�WREDFFR�ZRXOG�KDYH�KDG�VRPH�HIIHFW�RQ�DQ\�UDWLRQDO�
SHUVRQ�´253�,W�LV�QRW�QHFHVVDU\�WR�GHPRQVWUDWH�WKDW�ZDUQLQJV�ZRXOG�LQÀXHQFH�
HYHU\RQH¶V�FKRLFH�WR�VWRS�VPRNLQJ�254�6LPLODUO\��HYHQ�WKRXJK�ZDUQLQJV�RQ�
IRRG�SURGXFWV�PD\�QRW�SUHYHQW�WKH�FRQVXPSWLRQ�RI�VDLG�SURGXFWV��FRPPRQ�
VHQVH�VXJJHVWV�WKDW�WKH\�ZLOO�KDYH�DQ�HIIHFW�RQ�VRPH�SHRSOH��$V�GLVFXVVHG�
in Buchan�� WKH� TXHVWLRQ�RI�ZKDW� IRRG�SURGXFWV� WR� FRQVXPH� LV� D� SHUVRQDO�
FKRLFH��:DUQLQJV�DERXW�WKH�NQRZQ�RU�IRUHVHHDEOH�ULVNV�LQ�WKH�SURGXFW�DUH�
QHFHVVDU\�� EHFDXVH� WKH\�SURYLGH� FRQVXPHUV�ZLWK� DGHTXDWH� LQIRUPDWLRQ� WR�
IDFLOLWDWH�PHDQLQJIXO�FRQVXPHU�FKRLFHV��

,PSRUWDQWO\��Létourneau�DOVR�PDNHV�LW�FOHDU�WKDW�WKH�PHUH�FRQVXPSWLRQ�
RI�D�SURGXFW�PD\�QRW�EH�VXI¿FLHQW�WR�LPSRVH�OLDELOLW\��$V�GLVFXVVHG�DERYH��WR�
EH�HOLJLEOH�IRU�LQFOXVLRQ�LQ�WKH�Blais�¿OH��D�SODLQWLII�KDG�WR�VPRNH�D�PLQLPXP�
RI���³SDFN�\HDUV´��:KDW�OHYHO�RI�FRQVXPSWLRQ�RI�D�VSHFL¿F�IRRG�SURGXFW��RU�
FODVV�RI�SURGXFWV�255�ZRXOG�EH�UHTXLUHG�WR�JLYH�ULVH� WR� OLDELOLW\"�&RQVLGHU��
IRU�H[DPSOH��66%V��,V�WKHUH�D�³OLWUH�\HDUV´�WKUHVKROG�HTXLYDOHQW�IRU�66%V"�
:RXOG�66%V�EH�WRR�LQFOXVLYH�RI�D�SURGXFW�FDWHJRU\��JLYHQ�WKDW��LQ�DGGLWLRQ�
WR�VRGD��LW�ZRXOG�LQFOXGH�PDQ\�MXLFHV��PLON�GULQNV��DQG�HQHUJ\�GULQNV"�,Q�
DGGLWLRQ��IRU�UHFRYHU\�XQGHU�WKH�Blais�¿OH��WKH�SODLQWLIIV�KDG�WR�KDYH�EHHQ�
GLDJQRVHG�ZLWK�RQH�RI�WKH�WKUHH�LGHQWL¿HG�GLVHDVHV��OXQJ�FDQFHU��FDQFHU�RI�

253 Ibid�DW�SDUD�����

254� -XVWLFH�5LRUGDQ�QRWHG�WKDW�WKLV�LV�HYLGHQFHG�E\�WKH�IDFW�WKDW�³HYHQ�LQ�WKH�SUHV-
HQFH�RI�VXFK�ZDUQLQJV�WRGD\��SHRSOH�VWDUW�DQG�FRQWLQXH�WR�VPRNH´��ibid��

255� 2QH� RI� WKH� FRQWHQWLRXV� DVSHFWV� RI� WREDFFR� OLWLJDWLRQ� KDV� EHHQ� KROGLQJ� YDUL-
RXV�PDQXIDFWXUHUV�MRLQWO\�OLDEOH�IRU�D�IDLOXUH�WR�ZDUQ��,W�LV�FRPPRQ�LQ�WREDFFR�
OLWLJDWLRQ�IRU�WREDFFR�PDQXIDFWXUHUV�WR�DUJXH�WKDW�SODLQWLIIV�IDLO�WR�GHPRQVWUDWH�
WKDW�WKH�KDUP�UHVXOWHG�IURP�WKH�XVH�RI�WKHLU�SDUWLFXODU�SURGXFW��)RU�H[DPSOH��
-XVWLFH�5LRUGDQ�DGGUHVVHG�WKLV�LQ�KLV�MXGJPHQW��ZKHUH�KH�XOWLPDWHO\�GHWHUPLQHG�
WKDW� WKH� WKUHH� WREDFFR�PDQXIDFWXUHUV� ³MRLQWO\� SDUWLFLSDWHG� LQ� D�ZURQJIXO� DFW�
WKDW�UHVXOWHG�LQ�DQ�LQMXU\´��ibid�DW�SDUD������DQG�UHIHUUHG�WR�WKH�FROOXVLRQ�EH-
WZHHQ�WKH�GHIHQGDQW�FRPSDQLHV��VHH�ibid�DW�SDUDV����±�������±�����7KHUH�LV�DQ�
DUJXPHQW�WR�EH�PDGH�WKDW�VLPLODU�FROOXVLRQ�KDV�H[LVWHG�LQ�VRPH�VHFWRUV�RI�WKH�
IRRG�LQGXVWU\�±�SDUWLFXODUO\�JLYHQ�WKDW�RQO\�D�KDQGIXO�RI�FRPSDQLHV�SURGXFH�
WKH�YDVW�PDMRULW\� RI� FRPPHUFLDOO\�SUHSDUHG� IRRGV�±� DOWKRXJK� WKLV�ZRXOG�EH�
D�PDWWHU�IRU�WKH�FRXUW�RI�¿UVW�LQVWDQFH�WR�DVVHVV�RQ�WKH�HYLGHQFH��)RU�D�EUHDN-
GRZQ�RI�RZQHUVKLS�LQ�WKH�IRRG�LQGXVWU\��VHH�.DWH�7D\ORU��³7KHVH����&RPSDQLHV�
&RQWURO�(YHU\WKLQJ�<RX�%X\´��Business Insider�����6HSWHPEHU��������RQOLQH��
�ZZZ�EXVLQHVVLQVLGHU�FRP����FRPSDQLHV�FRQWURO�WKH�IRRG�LQGXVWU\�������!�
>SHUPD�FF�8(���03:6@�
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WKH�WKURDW��RU�HPSK\VHPD������)RU�REHVLW\�OLWLJDWLRQ��ZRXOG�SODLQWLIIV�EH�UH-
TXLUHG�WR�GHPRQVWUDWH�D�VSHFL¿F�GLDJQRVLV�RI�REHVLW\"�7KLV�VHHPLQJO\�VLP-
SOH�UHTXLUHPHQW�PD\��LQ�IDFW��FRPSOLFDWH�PDWWHUV��2EHVLW\�LV�QRW�XQLYHUVDOO\�
UHFRJQL]HG�DV�D�GLVHDVH�257�DQG�WKHUH�LV�QR�DJUHHPHQW�HYHQ�DPRQJ�WKRVH�ZKR�
GR�LGHQWLI\�REHVLW\�DV�D�GLVHDVH�DV�WR�ZKHQ�WKDW�GLDJQRVLV�VKRXOG�EH�PDGH�258 
$GGLWLRQDOO\��WKHUH�LV�D�YRFLIHURXV�GHEDWH�DERXW�ZKHWKHU�RU�QRW�REHVLW\�LV�QH-
FHVVDULO\�KDUPIXO�259�DQG�WKXV�FRXUWV�ZRXOG�OLNHO\�KDYH�WR�FRQVLGHU�ZKHWKHU�
REHVLW\�JLYHV�ULVH�WR�DQ�DFWLRQDEOH�ORVV�

,Q�WKLV�UHVSHFW��WKH�UHTXLUHPHQWV�VHW�RXW�E\�WKH�FRXUW�WR�EH�LQFOXGHG�LQ�
HLWKHU�RI�WKH�FODVVHV�H[DPLQHG�LQ�Létourneau�PD\�VHUYH�DV�DQ�LPSHGLPHQW�
WR� REHVLW\� OLWLJDWLRQ��2I� FRXUVH�� WKLV� LV� RQO\� WKH� FDVH� LI� REHVLW\� OLWLJDWLRQ�
SURFHHGV� DV� D� FODVV� DFWLRQ��7KHUH� LV�JRRG� UHDVRQ� WR� VXVSHFW� WKDW� WKLV�ZLOO�
QHFHVVDULO\�EH�WKH�FDVH��HVSHFLDOO\�JLYHQ�WKH�RXWFRPH�LQ�Létourneau��7KLV�
ZRXOG�FRPH�DW�H[WUHPH�SHUVRQDO�DQG�¿QDQFLDO�FRVW�WR�DQ�LQGLYLGXDO�FODLP-
DQW��0RUHRYHU��GHVSLWH�WKH�ODUJH�GDPDJHV�DZDUG�LQ�Létourneau��WKH�DPRXQW�
FODLPHG�SHU�LQGLYLGXDO�SODLQWLII�ZRXOG�EH�ZRHIXOO\�LQDGHTXDWH�WR�MXVWLI\�SXU-
VXLQJ�OLWLJDWLRQ�RXWVLGH�RI�D�FODVV�DFWLRQ��0HPEHUV�RI�WKH�Blais�¿OH�ZLWK�OXQJ�
RU� WKURDW� FDQFHU� VRXJKW� ��������� DQG�PHPEHUV�ZLWK� HPSK\VHPD� VRXJKW�
���������PHPEHUV�RI�WKH�Létourneau�¿OH�VRXJKW������������6XFK�GDPDJHV��
HYHQ�LI�SXQLWLYH�GDPDJHV�ZHUH�WR�EH�DZDUGHG��ZRXOG�OLNHO\�EH�LQVXI¿FLHQW�
WR�FRYHU�WKH�FRVW�RI�OLWLJDWLRQ��:KLOH�REHVLW\�OLWLJDWLRQ�ZRXOG�XQGRXEWHGO\�
KDYH�WR�SURFHHG�DV�D�FODVV�DFWLRQ�� LW� LV�QRW�FOHDU�WKDW�D�FODVV�ZLOO�EH�FHUWL-
¿HG��$V�QRWHG� DERYH�� FHUWL¿FDWLRQ�KDV� DOUHDG\�EHHQ�GLI¿FXOW� LQ�&DQDGLDQ�

���� 5HFDOO�WKDW�WKH�Létourneau�¿OH�GLG�QRW�DGGUHVV�D�VSHFL¿F�GLVHDVH��EXW�LQVWHDG�
LQFOXGHG�DOO�WKRVH�³DGGLFWHG�WR�WKH�QLFRWLQH�FRQWDLQHG�LQ�WKH�FLJDUHWWHV´��supra 
QRWH�����DW�SDUD����

257� 6HH�H�J��/HH�6WRQHU�HW�DO��³6KRXOG�2EHVLW\�EH�&RQVLGHUHG�D�'LVHDVH"´��������
������3HUVSHFW�3XEOLF�+HDOWK�����

258� :KLOH�WUDGLWLRQDOO\�EDVHG�RQ�ERG\�PDVV�LQGH[��%0,���WKHUH�LV�FRQVLGHUDEOH�UH-
VLVWDQFH� WR� WKH� XVH� RI�%0,� LQ� FOLQLFDO� VHWWLQJV��$OWHUQDWLYH� DSSURDFKHV� KDYH�
EHHQ�LGHQWL¿HG��VXFK�DV�WKH�(GPRQWRQ�2EHVLW\�6WDJLQJ�6\VWHP��6HH�$0�6KDU-
PD�	�5�.XVKQHU��³$�3URSRVHG�&OLQLFDO�6WDJLQJ�6\VWHP�IRU�2EHVLW\´��������
�����,QW�-�2EHV������

259� $OWKRXJK�D�IXOO�GLVFXVVLRQ�RI�WKLV�SRLQW�LV�EH\RQG�WKH�VFRSH�RI�WKLV�DUWLFOH��WKH�
GHEDWH�RIWHQ�FRQFHUQV�ZKHWKHU�RU�QRW�VRPHRQH�ZKR�LV�REHVH�FDQ�DOVR�EH�KHDOWK\�
RU�¿W��6HH�H�J��-RVKXD�$�%HOO�HW�DO��³7KH�1DWXUDO�&RXUVH�RI�+HDOWK\�2EHVLW\�RYHU�
���<HDUV´�������������-$&&�����

���� 6HH�Létourneau��supra�QRWH����DW�SDUD����
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WREDFFR�OLWLJDWLRQ��ZLWK�FHUWL¿FDWLRQ�EHLQJ�GHQLHG�LQ�5DJRRQDQDQ�(VWDWH��� 
DQG�6SDUNHV�����0RUHRYHU��FHUWL¿FDWLRQ�ZDV�GHQLHG�LQ�WKH�QRZ�LQIDPRXV�0F-
/DZVXLW��Pelman.����:KLOH�WKH�UHTXLUHPHQWV�IRU�WKH�FHUWL¿FDWLRQ�RI�D�FODVV�
DUH�QRW�H[SORUHG�KHUH��WKLV�ZLOO�SUHVHQW�D�IRUPLGDEOH�REVWDFOH�WR�RYHUFRPH�
EHIRUH�FRXUWV�ZRXOG�HYHQ�EHJLQ�WR�FRQVLGHU�WKH�PHULWV�RI�D�IDLOXUH�WR�ZDUQ�
FDVH�

7KHUH�DUH�RWKHU�DGGLWLRQDO�LVVXHV�WKDW�ZDUUDQW�IXUWKHU�FRQVLGHUDWLRQ�FRQ-
FHUQLQJ� WKH� DSSOLFDWLRQ� RI� GXW\� WR�ZDUQ� SULQFLSOHV� WR� IRRG� SURGXFWV�� )RU�
RQH��VRPH�WKRXJKW�QHHGV�WR�EH�JLYHQ�WR�ZKDW�ULVNV�DVVRFLDWHG�ZLWK�IRRG�DUH�
VR�REYLRXV�DQG�QRWRULRXV�WKDW�D�ZDUQLQJ�ZLOO�QRW�EH�UHTXLUHG�����$GGLWLRQ-
DOO\�� WKHUH� LV� OHJLWLPDWH�FRQFHUQ� WKDW�RYHUVDWXUDWLRQ�PD\�EH�D�SUREOHP�� LI�
WKHUH�DUH�ZDUQLQJV�RQ�HYHU\WKLQJ��WKLV�PLJKW�RQO\�VHUYH�WR�FRQIXVH�FRQVXP-
HUV�DQG�UHQGHU�ZDUQLQJV�PHDQLQJOHVV�����&RQVLGHUDWLRQ�QHHGV�WR�EH�JLYHQ�WR�
ZKDW�IRRG�SURGXFWV�UHTXLUH�ZDUQLQJV��DQG�IRU�ZKDW�ULVNV�����2EHVLW\�LV�RQO\�

��� Supra�QRWH������

��� Supra�QRWH�����

��� Supra�QRWH����

���� 'HVSLWH�VRPH�RI�WKH�P\WKRORJ\�DERXW�FRQVXPHUV¶�NQRZOHGJH�DERXW�IRRG��WKHUH�
LV�D�ODUJH�ERG\�RI�HYLGHQFH�WR�VXJJHVW�WKDW�PRVW�SHRSOH�DUH�QRW�WKDW�LQIRUPHG�
DERXW�IRRG�SURGXFWV�JHQHUDOO\��LQFOXGLQJ�FXUUHQW�DWWHPSWV�WR�FRQYH\�QXWULWLRQDO�
LQIRUPDWLRQ� �H�J��� QXWULWLRQ� IDFW� SDQHOV��� DQG� WKXV� DUH� XQOLNHO\� WR� EH� DEOH� WR�
DVFHUWDLQ�WKH�WUXH�ULVNV�DVVRFLDWHG�ZLWK�FRQVXPSWLRQ��RU�RYHUFRQVXPSWLRQ��RI�
IRRG�SURGXFWV�� 6HH� H�J��6KHOOH\�� ³$GGUHVVLQJ� WKH�3ROLF\�&DFRSKRQ\´�� supra 
QRWH������/LVD�/HY\�HW�DO��³+RZ�:HOO�'R�&RQVXPHUV�8QGHUVWDQG�3HUFHQWDJH�
'DLO\�9DOXH�RQ�)RRG�/DEHOV"´�������������$P�-�+HDOWK�3URPRW������)XDQ�/L��
3DXO�:�0LQLDUG�	�0LFKDHO�-�%DURQH��³7KH�)DFLOLWDWLQJ�,QÀXHQFH�RI�&RQVXPHU�
.QRZOHGJH�RQ�WKH�(IIHFWLYHQHVV�RI�'DLO\�9DOXH�5HIHUHQFH�,QIRUPDWLRQ´��������
�����-�$FDG�0DUN�6FL�����DW�����

���� :DGGDPV��supra�QRWH����DW����� IRU� WKLV� UHDVRQ��DUJXHV� WKDW�FRXUWV�DSSHDU� WR�
EH�GHPDQGLQJ�PRUH�H[SOLFLW�ZDUQLQJV�IRU�SURGXFWV�WKDW�DUH�UHDOO\�GDQJHURXV��
³,W�LV�XQGHUVWDQGDEOH�WKDW�LQ�DQ�DJH�ZKHUH�WKRXVDQGV�RI�SURGXFWV�DUH�ODEHOOHG�
ZLWK�VNXOOV�DQG�FURVVERQHV�DQG�RWKHU�OXULG�V\PEROV�WKH�FRQVXPHU¶V�VHQVLWLYLW\�
EHFRPHV�D�OLWWOH�MDGHG��DQG�VRPHWKLQJ�PRUH�LV�UHTXLUHG�RI�D�SURGXFW�WKDW�UHDOO\�
LV� GDQJHURXV�´�� 6HH� DOVR�Restatement (Third) of Torts��ZKLFK� VWDWHV� WKDW� ³>L@
Q� VRPH�FDVHV�� H[FHVVLYH�GHWDLO�PD\�GHWUDFW� IURP� WKH� DELOLW\� RI� W\SLFDO� XVHUV�
DQG�FRQVXPHUV�WR�IRFXV�RQ�WKH�LPSRUWDQW�DVSHFWV�RI�WKH�ZDUQLQJV��ZKHUHDV�LQ�
RWKHUV�UHDVRQDEO\�IXOO�GLVFORVXUH�ZLOO�EH�QHFHVVDU\�WR�HQDEOH�LQIRUPHG��HI¿FLHQW�
FKRLFHV�E\�SURGXFW�XVHUV�´��supra note 219 at § 2-i��

���� )RU� H[DPSOH�� WKHUH� KDV� EHHQ� VRPH� GLVFXVVLRQ� DERXW�ZKHWKHU� DOIDOID� VSURXWV�
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RQH�ULVN�DVVRFLDWHG�ZLWK� IRRG�SURGXFWV��7KHUH�DUH�DOVR� OHJLWLPDWH�SURFHG-
XUDO�FRQFHUQV�DERXW�ZKHWKHU�REHVLW\�OLWLJDWLRQ�FODLPV�ZLOO�FORJ�WKH�DOUHDG\�
RYHUEXUGHQHG�FRXUWV��DV�ZHOO�DV�VSHFXODWLYH�FRQFHUQV�DERXW�WKH�LPSDFW�OLWL-
JDWLRQ� DJDLQVW� WKH� IRRG� LQGXVWU\� �OHW� DORQH� MXGJPHQWV� LQ� IDYRXU� RI� REHVH�
SODLQWLIIV��PD\�KDYH�RQ�WKH�IRRG�V\VWHP��H�J���LQFUHDVLQJ�WKH�SULFH�RI�IRRG��
XQGHUPLQLQJ�LQFHQWLYHV�IRU�WKH�IRRG�LQGXVWU\�WR�SURPRWH�KHDOWK\�IRRGV���� or 
KDPSHULQJ�LQQRYDWLRQ������JLYHQ�WKDW�ZH�DOO�UHO\�RQ�WKH�IRRG�LQGXVWU\��7KHVH�
DUH�QRW�XQLPSRUWDQW�FRQFHUQV��WKH\�DUH�XQGRXEWHGO\�PDWWHUV�WKDW�D�FRXUW�ZLOO�
KDYH�WR�FRQVLGHU�

1RWZLWKVWDQGLQJ� WKHVH� FKDOOHQJHV�� REHVLW\� OLWLJDWLRQ� GRHV� QRW� UHTXLUH�
WKH�FUHDWLRQ�RI�D�QHZ�WKHRU\�RI�OLDELOLW\��,QGHHG��WKLV�LV�ZKDW�LV�PDGH�HYLGHQW�
WKURXJK�Létourneau��3URGXFW�OLDELOLW\�ODZ��VSHFL¿FDOO\�WKH�GXW\�WR�ZDUQ��DO-
UHDG\� LPSRVHV�XSRQ�PDQXIDFWXUHUV�DQ�REOLJDWLRQ� WR�SURYLGH�ZDUQLQJV� IRU�
SURGXFWV� WKDW� DUH� NQRZQ� WR� FDXVH� KDUPV��ZKHWKHU� WKURXJK� SURSHU� XVH� RU�
PLVXVH�RI�WKH�SURGXFW��7KLV�REOLJDWLRQ�H[LVWV�HYHQ�ZKHQ�DQ�LQGXVWU\�GRHV�QRW�
DFFHSW�WKH�HYLGHQFH�RI�KDUP��:KDW�Létourneau�PDNHV�FOHDU�LV�WKDW�PDQX-
IDFWXUHUV� DUH� H[SHFWHG� WR� SURYLGH� DGHTXDWH�ZDUQLQJV�� FRQVLVWHQW�ZLWK� WKH�
FRQGLWLRQV�VHW�RXW�LQ�Buchan��WR�HQVXUH�WKDW�FRQVXPHUV�DUH�PDNLQJ�LQIRUPHG�
FKRLFHV����

conclusion

8QGHU�&DQDGLDQ� ODZ�� LW� LV�ZHOO� HVWDEOLVKHG� WKDW�PDQXIDFWXUHUV�KDYH�D�
GXW\�WR�ZDUQ�FRQVXPHUV�DERXW�WKH�ULVNV�LQKHUHQW�LQ�WKHLU�SURGXFWV��7KLV�GXW\�
LV�KHLJKWHQHG�LQ�LQVWDQFHV�ZKHQ�D�SURGXFW�LV�LQJHVWHG�RU�FRQVXPHG��:KLOH�
WKH�FRXUWV�KDYH�IRXQG�PDQXIDFWXUHUV�OLDEOH�IRU�IDLOLQJ�WR�ZDUQ�DERXW�ULVNV�
LQ�VLWXDWLRQV�ZKHUH�WKH�ULVN�LV�VWDWLVWLFDOO\�VPDOO�����DV�WKH�FRXUW�LQ�Buchan 
QRWHG��PDQXIDFWXUHUV�FDQ�HDVLO\�DYRLG�OLDELOLW\�VLPSO\�E\�GLVFORVLQJ�NQRZQ�
ULVNV�WR�XVHUV��7KH�XQGHUO\LQJ�UDWLRQDOH�IRU�WKLV�GXW\�LV�WKDW�LW�DOORZV�FRQ-

UHTXLUH� D�ZDUQLQJ�� JLYHQ� WKH� QXPHURXV� VDOPRQHOOD� DQG�E. coli� RXWEUHDNV� LQ�
UHFHQW�\HDUV��6HH�&ODLUH�/HVFKLQ�+RDU��³6KRXOG�6SURXWV�&RPH�ZLWK�D�:DUQLQJ�
/DEHO"´��National Public Radio� ����)HEUXDU\� ������� RQOLQH���ZZZ�QSU�RUJ�
VHFWLRQV�WKHVDOW����������������������VKRXOG�VSURXWV�FRPH�ZLWK�D�ZDUQLQJ�
ODEHO!�>SHUPD�FF�;)���8%;8@��

���� 6HH�5ROOHU��9RRUKHHV�	�/XQNHQKHLPHU��supra�QRWH����DW�����

���� 6HH�0F0HQDPLQ�	�7LJOLR��supra�QRWH����DW�����

���� 6HH�Hollis��supra�QRWH����DW�SDUD����
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VXPHUV� WR�PDNH� LQIRUPHG�FKRLFHV�DERXW� WKH�SURGXFWV� WKH\�FRQVXPH��7KLV�
GXW\�H[WHQGV�WR�IRRG�PDQXIDFWXUHUV��)RRG�SURGXFWV�WKDW�KDYH�LQKHUHQW�ULVNV�
ZLWK�WKHLU�FRQVXPSWLRQ��LQFOXGLQJ�NQRZQ�RU�IRUHVHHDEOH�ULVNV�ZLWK�RYHUFRQ-
VXPSWLRQ�� UHTXLUH� DGHTXDWH�ZDUQLQJV� WR� FRQVXPHUV��'HVSLWH� WKLV� UHTXLUH-
PHQW��PRVW�IRRG�SURGXFWV�GR�QRW�FRQWDLQ�VXFK�ZDUQLQJV��

0DQ\� KDYH� REVHUYHG� WKDW� WKH� IRRG� LQGXVWU\� KDV� OHDUQHG� IURP� WKH� WR-
EDFFR� LQGXVWU\�� DQG� WKDW� XOWLPDWHO\� LW� KDV� DGRSWHG� WKH� WREDFFR� LQGXVWU\¶V�
SOD\ERRN�270�7KLV�KDV�LQFOXGHG�WKH�IRRG�LQGXVWU\�PLPLFNLQJ�WKH�WREDFFR�LQ-
GXVWU\¶V�DSSURDFK�WR�UHVLVWLQJ�ODEHOOLQJ�DQG�ZDUQLQJ�UHTXLUHPHQWV�271�/LNH�
WKH�WREDFFR�LQGXVWU\��WKH�IRRG�LQGXVWU\�KDV�DFWLYHO\�XQGHUPLQHG�DQG�WKZDUW-
HG�DWWHPSWV�E\�WKH�VWDWH�WR�LPSRVH�D�VWULFWHU�UHJXODWRU\�HQYLURQPHQW��,W�KDV�
LJQRUHG�DQG�GHQLHG� WKH�UHVHDUFK� LGHQWLI\LQJ�ULVNV�ZLWK� LWV�SURGXFWV��ZKLOH�
VLPXOWDQHRXVO\�DWWHPSWLQJ�WR�JHQHUDWH�D�VFLHQWL¿F�FRQWURYHUV\�DERXW�WKHVH�
ULVNV�272�8OWLPDWHO\��GHVSLWH�WKH�FOHDU�GXW\�IRRG�PDQXIDFWXUHUV�KDYH�WR�ZDUQ�
FRQVXPHUV��WKH\�KDYH�UHPDLQHG�VLOHQW��7KXV�IDU��PXFK�OLNH�WKH�WREDFFR�LQ-
GXVWU\��WKH�IRRG�LQGXVWU\�KDV�EHQH¿WWHG�IURP�WKLV�VWUDWHJ\��+RZHYHU��WKH�WR-
EDFFR�LQGXVWU\�LV�VWDUWLQJ�WR�EH�KHOG�WR�DFFRXQW�IRU�WKHLU�IDLOXUH�WR�DGHTXDWHO\�
ZDUQ�FRQVXPHUV��3HUKDSV�LW�LV�WLPH�IRU�WKH�IRRG�LQGXVWU\�WR�OHDUQ�DQRWKHU�OHV-
VRQ�IURP�WKH�WREDFFR�LQGXVWU\��E\�ORRNLQJ�WR�Létourneau��6KRXOG�LW�FKRRVH�
WR�LJQRUH�WKLV�OHVVRQ��Létourneau�PD\�YHU\�ZHOO�SDYH�WKH�ZD\�IRU�WKH�IXWXUH�
RI�REHVLW\�OLWLJDWLRQ�LQ�&DQDGD�

270� 6HH�/LQGD�'RUIPDQ�HW�DO��³6RGD�DQG�7REDFFR�,QGXVWU\�&RUSRUDWH�6RFLDO�5H-
VSRQVLELOLW\� &DPSDLJQV�� +RZ� 'R� 7KH\� &RPSDUH´� ������� ���� 3/R6� 0HG�
H��������DW��±���.HOO\�'�%URZQHOO�	�.HQQHWK�(�:DUQHU��³7KH�3HULOV�RI�,JQRU-
LQJ�+LVWRU\��%LJ�7REDFFR�3OD\HG�'LUW\�DQG�0LOOLRQV�'LHG��+RZ�6LPLODU�LV�%LJ�
)RRG"´�������������0LOEDQN�4XDUWHUO\�����DW������-HVV�$OGHUPDQ�	�5LFKDUG�
$�'D\QDUG��³$SSO\LQJ�/HVVRQV�IURP�7REDFFR�/LWLJDWLRQ�WR�2EHVLW\�/DZVXLWV´�
������������$P�-�3UHY�0HG����DW���±���

271� 6HH�5RE�0RRGLH�HW�DO��³3UR¿WV�DQG�3DQGHPLFV��3UHYHQWLRQ�RI�+DUPIXO�(IIHFWV�
RI�7REDFFR��$OFRKRO��DQG�8OWUD�3URFHVVHG�)RRG�DQG�'ULQN�,QGXVWULHV´��������
����/DQFHW�����DW������.HLWK�/HVOLH��³2QWDULR�%RZHG�WR�WKH�)RRG�,QGXVWU\�3UHV-
VXUH�RQ�0HQX�/DEHOOLQJ�/HJLVODWLRQV��&ULWLFV´��CTV News ����$XJXVW��������
RQOLQH�� �ZZZ�FWYQHZV�FD�KHDOWK�RQWDULR�ERZHG�WR�IRRG�LQGXVWU\�SUHVVXUH�
RQ�PHQX�ODEHOOLQJ�OHJLVODWLRQ�FULWLFV����������!�>SHUPD�FF���+$�8�*4@��
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